
TAXATION OF E

IN THE CONTEXT OF GOODS AND SERVICES TAX

 

A THESIS SUBMITTED FOR THE DEGREE OF

DOCTOR OF PHILOSOPHY

 

SATYA NARAYAN MOHANTY

 

SCHOOL OF ECONOMICS

UNIVERSITY OF HYDERABAD

TAXATION OF E-COMMERCE 

THE CONTEXT OF GOODS AND SERVICES TAX

IN INDIA 

 

A THESIS SUBMITTED FOR THE DEGREE OF

DOCTOR OF PHILOSOPHY 

 
 

IN 

ECONOMICS 

 

BY 

SATYA NARAYAN MOHANTY 

 

SCHOOL OF ECONOMICS 

UNIVERSITY OF HYDERABAD 

HYDERABAD 500046 

 

December 2015 

THE CONTEXT OF GOODS AND SERVICES TAX 

A THESIS SUBMITTED FOR THE DEGREE OF 



CERTIFICATE
 

 
This is to certify that the work embodied in this thesis entitled 

“TAXATION OF E-COMMERCE

AND SERVICES TAX

NARAYAN MOHANTY

PHILOSOPHY under my supervision and the same has not been 

submitted elsewhere for a degree.

 

 

    

    

 

 

 

Professor B. KAMAIAH 

                    DEAN 

    SCHOOL OF ECONOMICS

UNIVERSITY OF HYDERABAD

 

CERTIFICATE 

 

This is to certify that the work embodied in this thesis entitled 

COMMERCE IN THE CONTEXT OF GOODS 

AND SERVICES TAX IN INDIA” has been carried out by 

NARAYAN MOHANTY, for the award of the degree of DOCTOR OF 

under my supervision and the same has not been 

submitted elsewhere for a degree. 

   Professor J.V.M. SARMA

             (THESIS SUPERVISOR)

B. KAMAIAH  

SCHOOL OF ECONOMICS 

UNIVERSITY OF HYDERABAD 

This is to certify that the work embodied in this thesis entitled 

THE CONTEXT OF GOODS 

has been carried out by SATYA 

DOCTOR OF 

under my supervision and the same has not been 

J.V.M. SARMA 

(THESIS SUPERVISOR) 



DECLARATION

 

I hereby declare that the work embodied in this thesis entitled 

“TAXATION OF E-COMMERCE

AND SERVICES TAX

supervision of Professor

University of Hyderabad, and has not been submitted in part or in full to 

any other University of Institution.

 

 

 

 

SCHOOL OF ECONOMICS

UNIVERSITY OF HYDERABAD

DECEMBER, 2015 

 

 

DECLARATION 

 

I hereby declare that the work embodied in this thesis entitled 

COMMERCE IN THE CONTEXT OF GOODS 

AND SERVICES TAX IN INDIA” has been carried out by me under the 

Professor J.V.M. SARMA, School of Economics, 

University of Hyderabad, and has not been submitted in part or in full to 

any other University of Institution. 

SATYA NARAYAN MOHANTY

SCHOOL OF ECONOMICS 

UNIVERSITY OF HYDERABAD 

I hereby declare that the work embodied in this thesis entitled 

THE CONTEXT OF GOODS 

out by me under the 

School of Economics, 

University of Hyderabad, and has not been submitted in part or in full to 

SATYA NARAYAN MOHANTY 

 

 



ACKNOWLEDGMENTS 

 

 

 

I am grateful to my principal supervisor Prof J.V.M. Sarma who not only 

guided me in the research work and thesis writing, but was constantly 

prodding me to complete my thesis. I am also grateful to the Dean of the 

School of Economics Prof. B. KAMAIAH   for his help. 

 

I am also grateful to Mr. Syed Jilani Basha of the School of Economics 

for timely and prompt assistance on a variety of issues. 

 

I am also grateful to my wife Sanghamitra and daughters Sanjana and 

Sukanya for giving me their advice, views and criticism and to Shri 

Gerard Thomas, Shri Jagdish Kumar Bhatia and Ms. Sonali Huria for 

their valuable assistance. 

 

 

 

SATYA NARAYAN MOHANTY 

                                                                   University of Hyderabad 

DECEMBER, 2015. 

 



TABLE OF CONTENTS 

 
Sl. 

No. 

Chapter Name Page 

numbers 

 

1. Introduction 1-20 

2. Study of Five E-commerce Firms and their 

Business & Review Models 

21-55 

3. Review of Literature: Economic Aspects and 

Taxation of E-Commerce 

56-77 

4. Methodology and Scope 78-81 

5. Cross – Country Analysis of VAT/GST on E-

commerce: A Comparative Framework 

82-131 

6. A Normative Modeling of GST for E-

commerce in India 

132-181 

7. Conclusions: Summary and 

Recommendations 

182-194 

 

APPENDICES: 
Appendix-1 –   VAT invoice by Amazon          -       Document-1  

       Service tax details of Amazon -          Document-II 

                                       -    do    -          -         Document-III 

  Telangana Details of VAT from   -         Document-IV 

  Flipkart & Amazon. 

                     Service tax lines prepared by NIFPM. Document-V 

 

Appendix-2 – Constitutional Amendment Proposal. 

Appendix-3 –Model Tax Law under preparation in    

                       Ministry of Finance. 

 

Glossary 

 

Bibliography 



EXECUTIVE SUMMARY 

 

Chapter I 

Introduction – What is E-commerce? – The characteristics of E-commerce – Classification of E-

commerce – Digital Market – Growth of E-commerce – Internet Penetration in India – Economic 

Impact of E-Commerce – Digital Economics – Information Goods - How Information Goods 

Behave – Behaviour within a Networked Environment – Arguments in the debate on e-

commerce taxation – Arguments for Taxing Digital Products – Arguments against Taxation – 

Comparison and Evaluation of the Different Tax Mechanisms – Consumption taxes – Potential 

Tax Loss – Aim, Scope and Hypothesis. 

 

Chapter II 

Tax Application on E-commerce Business Models – Inventory Based Model – Market Place 

Model – Hybrid or Facilitator Model, 1. Amazon – Businesss and Revenue Model – Strategy : 

Customization of Mass Production – Internal Analysis – Financial Analysis, 2. Ebay – Business 

Model – Financial Analysis – Strategic Analysis-Business Strategies – Competition-Technology- 

Social and Legal Challenges, 3. Expedia – History – Business and Revenue Model – Worldwide  

Supplier Portfolio – New Distribution Channels, 4. Flipkart – Promotional Techniques of 

Flipkart – Supply factor comparison : X Factor-Vendor Network & Value Management – Plan 

Ahead, 5.Uber’s Business Model – Product Innovation-Target Customer-Value Proposition – 

Capabilities – Infrastructure Management – Partner Network – Resources – Customer 

Relationship-Information strategy-Distribution channels – Financial Aspects.  

 

Chapter III  

Review of Literature : Economic Aspects and Taxation of E-commerce; Deconstructing the 

debate over State taxation of E-commerce – Arguments for and against Preferential Taxation of 

E-commerce – Impediments to Equal Tax Treatment of E-commerce – Revenue at stake – Why 

E-commerce sales should be taxed – Economic distortions – Behaviour shifts due to E-



commerce taxation – Sales and User tax issues Inter-jurisdictional issues – Physical presence 

permanent establishment – Analysis of the way source is defined under the permanent 

establishment threshold in an electronic commerce context – Consumption Taxation : 

Destination or Origin Principle – Nexus-An Overview – How businesses avoid nexus.  

 

Chapter IV 

Methodology and Scope – Qualitative and comparative research – Lack of data activated the 

qualitative research – 5 case studies of E-commerce firms – Business and Revenue model – 

Cross-country analysis of 5 countries on GST/VAT on E-commerce – Balance between 

prescriptive and descriptive study – Finally recommendation. 

 

Chapter V 

Cross-Country Analysis with VAT/GST on E-commerce: A Comparative Framework – VAT as 

a consumption tax and its design features – Main design features of a VAT – VAT on cross-

border transaction-The destination principle – Implementing the destination principle – Goods-

Services – Challenges surrounding E-commerce – Changing Business Models – Tax Avoidance 

and Tax Evasion – VAT and GST : Implication for Tax Policy and Tax Administration in E-

commerce – Remote digital supplies to exempt businesses – Remote digital supplies to a multi-

location enterprise – Exemptions on Low Value Goods – Administrative challenges in the digital 

economy – Places of consumption – Business to Business Transaction – Business to Consumer 

Transaction – EU’s VAT proposal for E-commerce – Advantages of the European Plan – The 

pivotal role of banks in the European Plan – The Burden on software manufacturers and service 

providers – European Union VAT Law – The EU VAT model and electronic services – Analysis 

of VAT regime and their loopholes in 5 countries – Brazil-India-Korea-Norway-Singapore-South 

Africa.  

 

 



Chapter VI 

A normative modeling of GST for E-commerce in India;  Constitutional position – VAT & GST 

– Justification for GST – Goods & Services Tax Model for India – Central and State Taxes to be 

subsumed under GST – Taxation of services – Inter State Transactions of Goods and Services – 

GST Rate Structure – Zero Rating of Exports – GST on Imports – Submissions of NASSCOM – 

Issues and Recommendations – Definition of ‘goods’ and ‘services’-Recommendation – Specific 

definition/clarification for composite supplies-Recommendation  –  Scope of the term ‘supply’ to 

be defined-Recommendation – Centralized reporting and administration of GST to be preserved-

Recommendation – Reconsideration of levy of additional tax of 1 per cent-Recommendation – 

GST dispute resolution between Centre and States-Recommendation – Issues to be dealt with by 

the GST Council-Recommendation – GST credits – FICCI’s submission for the Constitution 

Amendment Bill;  Neutralization of Taxes/Prevention of Tax Cascading – GST network – 

Analysis of Place of supply-Supply of goods-Supply of services  – Korea-Canada-Brazil-

Singapore-Norway-EU – Registration – Comments and Recommendations – Inter State Trade 

and Imports – Comments and Recommendations – Threshold and Exemptions – Comments and 

Recommendations. 

Chapter VII 

 

Conclusions : Summary – Neutrality, Equity, Efficiency, certainty – VAT/GST as the tax for E-

commerce – Recommendations: Change in the provision of law in the GST  Act – Defining 

supply – Redefining Place of Supply rules for E-commerce – changes in the Registration rules 

and Rules for Inter-state trade and import of goods, service and intangibles – changes in the 

Thresholds and exemptions.  

 



LIST OF TABLES 
 

Sl.No. Name of Table Page 

Number 

1. Table-I - Comparison between AMAZON.COM AND BARNES & 

NOBLE 

27 

2. Table-II - Consolidated statements of Operations Amazon.com of 

2014 & 2015. 

28 

3. Table-III - Consolidated Statements of Comprehensive Income 

(Loss) Amazon.com 

29 

4. Table-IV – Consolidated Balance Sheets (Amazon.com) December, 

2014 to June,2015 

30 

5. Table-IVA- Annual Financials for Amazon.com Inc. 2010 to 2014 31 

6. Table-V – Financial Data of E-bay.com 34 

7. Table-VI – Total Liabilities and Stockholders’ Equity (Expedia) 37 

8. Table-VII – Consolidated Statements of Operations (Expedia) 38 

9. Table-VIII – Consolidated Balance Sheet of 2013 and 2014 

(Expedia) 

39 

10. Table –IX – Consolidated Statements of Cash Flows (Expedia) 40 

11. Table-X –Trended Metrics (Expedia) 41 

12. Table-XI – Profit and Loss Account of UBER 50 

13. Table XII – Summary Profit & Loss Account of UBER 51 

14. Table-XIII – Balance Sheet of UBER 2013 & Q2 -2014 52 

15. Table–XIV – Revenue Details of E-commerce Companies collected 

from CBEC (Central Board of Excise & Customs) 

54 

16. Table-XV – Details collected from Department of Commercial 

Taxes, Government of Telangana  

55 

17. Table-XVI – Number of Dealers upto Turnover of Rs.25 lakhs for 

some States 

170 

18. Table-XVII – Number of Dealers Revenue upto Turnover of Rs.25 

lakhs for some States 

171 

19. Table-XVIII – Number of Dealers upto turnover of Rs.150 lakhs in 

some States 

172 

20. Table-XIX – Number of Dealers Revenue upto Turnover of Rs.150 

lakhs for some States. 

173 

21. Table–XX – Dealers percentage Turnover-wise and State-wise 

(Cumulative) 

174 

22. Table-XXI – Revenue percentage Turnover-wise and State-wise 

(Cumulative) 

175 

23. Table-XXII – Dealers percentage Turnover-wise and State-wise 

(Cumulative) 

176 

24. Table-XXIII -  Revenue percentage Turnover-wise and State-wise 

(Cumulative) 

177 

25. Annexure –I Rules for Place of Supply of Goods and Services 178-181 



ABBREVIATIONS 

 

BEPS  - Base Erosion and Profit Shifting 

 

EU  - European Union 

 

GST  - Goods and Service Tax 

 

OECD  - The Organization for Economic Cooperation and Development  

 

RST  - Retail Sales Tax 

 

VAT  -  Value Added Tax 

 



1 
 

Chapter-1 

 

Introduction 

 

1.   E-Commerce is one or “any form of business transaction in which the parties 

interact electronically rather than by physical exchange or direct physical contact”. A 

wide range of “on-line business activities for products and services”1 are captured 

within its meaning. The “New Economy” created by Internet has brought in its truck, 

new ways of doing business and new ways of governance and new forms of social 

interaction. 

 

1.1  What is E-commerce? 

 

1.2 E-commerce has been defined as “Any transaction conducted over the Internet 

or through Internet access, comprising the sale, lease, license, offer or delivery of 

property, goods, services or information, whether or not for consideration, and includes 

the provision of Internet access,” (Internet Taxation Freedom Act, 1998, U.S.) 

However, according to Office of Tax Policy at the U.S. Department of Treasury, “e-

commerce is any transaction that occurs with the facilitation of electronic tools and 

techniques”. According to High Powered Committee on e-commerce in India “E-

commerce as generally defined covers transactions involving offer and acceptance on 

networks. Mode of delivery and payment may be in digitized form or in traditional 

manner.” 

 

Classification of E-Commerce: E-commerce can be classified into following: 

 

 a. “Business to Business (B2B)” 

 b. “Business to Commerce (B2C)” 

 c. “Business to Government (B2G)” 

                                                 
1 Author’s Thesis “E-commerce and its Impact on Taxation”. A thesis submitted to the National Defence 
College, New Delhi in 2003. 
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 e. Consumer to Consumer (C2C) 

 

Depending on whether the Government is the buyer or a seller in the transaction 

in question, Government is subsumed under either consumer or business. Then the 

typology collapses into three categories only viz., B2B, B2C and B2G. Bulletin Boards 

specializing in sales or auction are example of consumer to consumer e-commerce. 

 

Three broad elements into which almost all types of e-commerce can fit are: 

 

1. Use of Internet to advertise and sell tangible products. 

2. Use of electronic media to provide services. 

3. Conversion of information into a digital format and delivery of a digital product. 

 

1.3 The characteristics of e-commerce 

E-commerce is characterized by anonymity, global in scope and essentially 

disintermediated business process. All these make it potentially virtual in another 

country.  Business is carried out by hosting services in a third country server. It is 

borderless and can have unlimited penetration into foreign markets. Intermediaries are 

no longer required for conducting business in contrast to traditional business. The buyer 

and seller do not have face to face contact and may not know each other. 

 

Now the way the commerce is conducted is revolutionized but come with fiscal 

and other legal difficulties, which were not the attributes of traditional legal order. E-

commerce is unsurprisingly dubbed as “the most consequential tax issue of the new 

millennium”. Government raises resources by taxation to discharge their stewardship 

role. But many are evangelical in their objection to e-commerce taxation while others 

support the taxation of e-commerce. 

 

E-commerce means “include ‘click & buy’ methods using    computers     as     well       

as ‘m-commerce’ which make use of various mobile devices or smart phones”2. This 

                                                 
2 WWD.Senate.State.mi.us 
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term takes into account not just the “act of purchasing goods and/or availing services 

through an online platform but also all other activities which are associated with any 

transaction”3 such as:  

 

• Delivery, 

• Payment facilitation, 

• Supply chain and service management 

 

E-commerce has defied the traditional structure of businesses trading with consumers 

bringing to the fore various business models which has empowered consumers.4 

 

1.4  The powerful capabilities of the Internet has enabled and supported the 

development of electronic commerce (e-commerce) as a means of conducting 

transactions. Both the staggering amount of sales generated by e-commerce and its 

potential rate of growth and future direction have engaged policy makers’ attention to 

the danger of E-commerce which is both unbounded and borderless. E-commerce 

transactions  that take place over the Internet do not pay heed to state lines. “It is often 

the case that the Internet service provider, the purchaser, and the seller all are located in 

different states. The cross-border nature of e-commerce and the complexities associated 

with levying tax on interstate commerce mirror the states’ and nation’s difficulty in 

collecting taxes on the majority of goods bought through a mail-order catalog”5 as 

experienced in the U.S.  Understanding with regard to applicability current tax laws on 

e-commerce is limited and evolving. 

 

Since the capabilities of the Internet are constantly evolving, “consensus about 

taxation of the Internet” will involve humongous “efforts at negotiation and 

compromise from policy-makers in government and in the business community”. A fair 

and equitable tax system will require understanding of the following:-  

 

                                                 
3 Ibid 

 
4 Nishith Desai Associates, “Legal, Tax & Regulatory Analysis”. July 2015 
5 www..Senate.State.mi.us  
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• Existing tax laws meant for tangibles how will it contend with intangibles and 

services? 

• How do the tax laws adopt to tangible goods or intangible services?  

• Is it possible to design a tax system for E-commerce without imposing multiple 

taxes or discriminatory taxes and in what best way can it be designed. 

 

1.5  The issue is not only whether e-commerce is to be taxed or not, but how it is to 

be taxed. Tax neutrality being the sine qua non of an equitable taxation system, 

advantage given to e-commerce as a tax free mode will be to the disadvantage of brick 

and mortar commerce and resultantly much of the traditional commerce will shift to the 

e-mode resulting in loss of revenue to the state and local governments. 

 

Conversely, taxing e-commerce will mean additional compliance cost put on the 

seller. A strong argument is put on the ground of growth of this technology. It is argued 

that it should not impede to stymie the productive capacity of the technology which in 

turn will affect the efficiency and economic growth.  

 

 

1.6  Digital Market notably includes the following:  

 

• Content Producers (Media, Publishing, Entertainment) 

• Travel Services 

• Insurance 

• Investment & Retail Banking 

• Digital products which comprise even smaller percentage of on-line 

sales. 
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Change of technology is rapidly blurring the distinction between transactions of 

B2B and the same of B2C. Mobile technology is swiftly creating a network effect in 

Asia and Africa.6 

 

1.7 Growth of E-Commerce 

 

Worldwide E-commerce in B2B has reached $1.5 trillion by 2014. U.S. being 

the world’s largest market followed by China. It is growing at the rate of 20% per year. 

There are close to a billion users of internet now. India has 300 million internet users by 

2015. B2C E-commerce revenue though modest still stands at $ 20 billion in India and 

growing @ 35% a year. Mobile Application Market is growing rapidly. E-commerce 

companies are in turn launching mobile websites and innovative mobile applications. 

Increase in mobile users which is currently at 173 million is likely to lead in creating a 

tipping point beyond which sales are likely to climb up and linear projection is likely to 

be disrupted by Smartphone Technology. In addition, Information Technology Enabled 

Services-Business Process Outsourcing (ITES-BPO) market is $ 150 billion now. 

 

1.8  Internet Penetration in India: 

 

The number of Internet users in India has reached to 300 million in 2015. E-commerce 

transactions in India were expected to grow from US $ 20 billion in 2015-16 to US $ 

100 billion by 2020 and $ 200 billion by 2030. The B2B segment is expected to account 

for 70 percent of the total e-commerce in India (currently more than 150 billion). The 

growth of e-commerce in India has been impressive so far and is growing at the rate of 

35%. In the B2C segment, currently travel is accounting for 70%, e-tailing (e-retailing) 

17%, financial services 6% and classified 5%. E-tailing is the fastest growing segment    

logging   40% growth   CAGR. Apparel,   mobile, consumer electronics claim the 

biggest share. Better infrastructure, logistics, broadband and internet ready smart 

phones decisions are key growth drivers. Innovative payment mechanism and mobile 

applications will drive the growth. Key positions right now are the following: 

                                                 
6 HPC Report submitted to Ministry of Finance, 2002. 
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• Innovation in Mobile technology and payment options are adding to the 

convenience. 

• Omni-channels/multi-channels models. 

• Consumer Analytics analyzing Consumer Shopping behavior is enabling cross 

selling and up-selling. 

• Consolidation is taking place between existing players. 

• Pure play businesses are expecting to be one-stop shop. 

• Better logistics, Cash on Delivery (COD), shorter delivery timelines, Zero 

delivery prices and reverse logistics are improving the landscape. 

• Consumers from Tier II/III cities are rapidly emerging 

• Lower prices, convenience and access to wide range of products have been the 

USP of E-commerce. 

 

Current phase of E-commerce is marked by rise of e-commerce from 2011 

onwards. E-tailing segment is continuing to rise because of the following: 

 

a) Multi category/segments; 

b) Emergence of vertical focused categories; 

c) Bricks and mortar stores enlisting the on-line stores; and 

d) Entry of global majors like Amazon and proposed entry of E-commerce 

giant, Alibaba. 

 

Mobile medium contributed 11% of e-commerce in 2014. It is likely to go up to 

25% by 2017. On line consumers are now 65 million with 12 million ‘Trust’ order per 

month. 

 

1.9 Economic Impact of E-Commerce 

 

1.9.1 Rapid expansion of online transactions had jettisoned taxability issue to the 

forefront of national and international policy. Most of the technical and legal issues of 
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consumption taxation for E-commerce have been raised in the context of catalog and 

mail order sales and of broader taxation of services. However, the potential magnitude 

of overall transactions has taken the issue to its extreme. Clearly defined policies on 

their tax treatment is of paramount importance as exemption from consumption tax such 

as Sales Tax/GST/VAT may have egregious consequences for fiscal policy.  

 

1.9.2  Failure to impose the consumption tax on on-line purchases can cause 

significant revenue losses for the state governments that collect substantial percentage 

combined tax revenue from the Sales Tax/VAT. Resultant competitive advantage given 

to online retailers over their bricks-and-mortar counterparts in the process is important 

to take note of. This “distorts decisions on how businesses produce and what and how 

consumers buy”. Since the better off are not likely to access internet and transact 

compared to the poor, vertical inequities in tax liabilities arise. Arguments against 

requiring online retailers to collect the sales tax is premised on the significant 

complexity and costs of compliance burden. But internet technology makes it possible 

to affordably collect appropriate consumption tax, if tax structures and rules are 

simplified. 

 

1.9.3 States with the intent of taxing consumption which essentially means the 

consumer is the intended taxpayer. Nations and states follow different legal structures to 

impose consumption tax. For all in-state transaction, the taxing jurisdiction is the state 

where consumption is intended or presumed. The seller collects tax from the buyer who 

is in the ultimate taxpayer.  

 

1.9.4 It is also argued by some economists that “all purchases by business are inputs 

in producing the firms’ products”7 and should be tax exempt. On the other hand, 

consumption is done by individuals on whom the tax burden and responsibility should 

fall. But “purchases by businesses other than commodities that are intended to be resold 

or to become component parts of manufactured products are frequently taxed. As per 

                                                 
7 Author’s Thesis “E-commerce and Its Impact on Taxation” submitted to National Defence College, 
2003. 
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some studies somewhere between 33 and 40 percent of the sales tax base is comprised 

of business purchases (see Ring, 1999).” The sales tax on transactions solely within a 

single state is in most circumstances collected and administered by the seller. When a 

vendor is “physically located in a state must collect the sales tax on its sales to in-state 

consumers. However, only remote (out of state) vendors with a physical presence or 

nexus (discussed later) can be required to collect the sales tax (technically the use 

tax)”.8  The logic has been used by remote company with no physical presence in a state 

where the buyer over the internet resides not to collect tax, through some vendors may 

collect such tax voluntarily. 

 

 1.9.5  This collection mechanism as a compliance procedure has been a reasonable 

method of collecting a consumption tax. “Electronic commerce have the economic 

effect of making every shopper a border resident living next to a jurisdiction with a zero 

sales tax rate”.
9  As Goolsbee (2000) put it, “….the key issue that the Internet poses for 

tax policy is not so much its potential to create a world without borders but rather to 

create a world of only borders – a world in which everyone is as responsive to local 

taxation as people who live on geographic borders.” 

 

1.10  Digital Economics 
10

 

 

Information economics is the study of the behavior of information goods in a 

market economy. 11 

 

Information Good: 

 

Any “goods or services that can be rendered into a digital format, including all 

digital e-commerce goods or services (e.g., network security software, a digital music 

                                                 
8 Ibid 
9 Alan Goolsbee 
10 Arthur Cockfield 
11 See generally CARL SHAPIRO & HAL R. VARIAN, IN FORMATION RULES (1999). Information 
goods includes traditional goods that can potentially be digitized. This paper focuses on information 
goods that are bought, sold or exchanged via the Internet. 
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file or the online version of   the Wall Street Journal)”12 are considered to be 

information goods.  The process of digitization can convert traditional goods and 

services to information goods. They can produce income too.13  

 

Despite the absence of human intermediary, commercial web sites in a server 

can produce income by taking “orders, processes payment and distributes a digital good 

to consumers”.  

 

1.11  Behaviour of Information Goods   

 

(i)  Easily Manipulated:  An information good can be easily manipulated 

as it can be “modified, edited, transformed, altered or copied without 

great difficulty. The ability to manipulate many information goods is 

related to recent developments in information technologies that enable 

this manipulation. Bits and bytes can be rearranged with the push of a 

computer button.”14 The distinction between the sale of a good or the 

provision of a service can be blurred “due to the ease with which 

information goods can be changed to suit a particular commercial 

purpose”.15 Further, information goods “can be modified to perform 

services previously provided through the provision of tangible goods,”16 

which complicates matters when, for example, sales tax systems exclude 

services from the definition of the tax base. 

 

(ii) Behavior within a Networked Environment 

 

                                                 
12 Additional examples of information goods would include all forms of software, telecommunications 
services, information services, business databases, home banking and financial transactions.  
13 Digital economics has attracted attention in area such as intellectual property law though sparsely used 
in taxation. See, e.g. Eric Schlachter, The Intellectual Property Renaissance in Cyberspace: Why 
Copyright Law could be Unimportant on the Internet, 12, BERKELEY TECH.L.J.15 
14 See Carl Shapiro and Hal R. Varian, Information Ruless (1999) 
15 Ibid 
16 Ibid 
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The two principles which rule the networked environment such as the Internet are the 

following;17  

 

1. At the time of production, the cost of producing an information good can be 

quite high requiring deployment of significant resources. Second, 

2. The reproduction cost of an information good after being created once is low 

and its marginal costs that approach zero. 

 

While initial production of a song by a Professional musician may entail 

significant fixed costs. After the initial production, the song can be rendered into a 

compressed digital file such as an MP3 file whose marginal cost is almost zero. In the 

process no additional costs be incurred by the firm to reproduce and distribute the song 

to world-wide consumers provided they have access to internet. The remote sales  

facilitated by Internet does not require the commercial intermediaries (e.g. foreign 

branches) that were  required for cross-border sales earlier.  

 

A software’s initial production may entail “significant human and capital 

resources, but once the software has been coded, the resulting computer code can be 

transmitted via the Internet to a server located in another country to perform its 

automated functions. The net result will be value addition to supply chain without the 

additional inputs of capital and labour”.18 

 

Sale of non-digital goods through internet 

 

Problems:  

 

1.12 Arguments in the debate on e-commerce taxation. 

 

                                                 
17 A “network of networks” that internet is uses a common communications protocols (TCP/IP) that 
permits information to be broken down into packets and exchanged among computers connected to the 
network. 
18 Arthur Cockfield: The fact that the distribution network for information goods is non-rivalrous, global 
and borderless in nature has additional implications for tax policy. 



11 
 

The focus here is on the economic effects of taxation or tax exemption on the 

sale of digital and non-digital products. On internet the terms “digital products” and 

“services” are transactions which are not manifest outside the computer. They can be 

termed as intangible products with a physical analogue and without for taxation 

purposes. 

 

a) Intangible products that have a physical analogue. Books, movies, 

software programs, web pages, song lyrics, television programs, newspaper columns, 

and so on. Often, these goods have physical counterparts can be digitized and become 

‘information goods’ and which  (with physical analogue) are liable to taxes in the 

physical world. Growth in this category may result in a loss of tax revenue typically 

secured by the sale of information goods in their traditional form, as producers realize 

the potential of zero marginal costs of distributing digitized goods. Prevailing 

arguments is that taxing these goods needs to be consistent with its physical 

counterparts for equity reasons, and protection of government revenues.  

 

b) Other tangible products. A second category of digital products is analogous 

to, but often quite different from, a service. Taxation of these types of digital products 

confounds revenue authorities accustomed to tax statutes that treat “goods” and 

“products” differently. These intangible products, which defy the line between a service 

and product, include things such as on-line gambling, travel services, pornography, 

stock brokerage, and banking. The Internet provides an enhancement over the 

traditional delivery of these transactions, making them more convenient, since they 

happen online and usually in real time. This means that content and payment is 

delivered directly through the Internet, in a new way of selling. In addition to these 

traditional types of transactions, the Internet has made possible some entirely new forms 

of transactions, such as access to the Internet or search engines such as Yahoo! or Alta 

Vista.com. These products are already developed and is being taxed.  

 

1.13 The explosive growth of the IT industry is a pointer to the potential of the digital 

products market. In addition to IT, the following five industries listed in para 7 ante 
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represent significant potential for the growth of digital products in the retail market. 

Each industry can take advantage of enormous cost savings associated with the 

transaction of goods and services via the Internet, in some cases reducing marginal costs 

over 100 fold. 

 

Tangible goods sold on internet: 

 

They are already a big item in the E-Commerce. Though they are taxed as 

goods, the marketplace or warehouses are being taxed as services. 

 

1.14 Analysis of Arguments “For” and “Against” Taxation 

 

The argument centre on whether taxation is a feasible and desirable policy in 

general, given that the current applicable sales tax structure falls short in enforcing 

compliance from consumers and companies. The arguments centre on answers to 

essentially two questions: 

 

a) Should the government completely absolve this growing sector from taxation? 

b) What are the economic implications of taxing (through various mechanisms) 

Internet transactions? 

 

1.15 Arguments “For” Taxing Digital Products 

 

Argument 1: The general purpose of taxation applies to this sector. The purpose of 

taxation by governments is two-fold: a) to raise resources by way of revenue for  

provisions of public goods and b) to mitigate the effects of externalities.
19 Both of these 

purposes are equally relevant and applicable to the move of business to a digitized era 

in general and to the trade of intangibles and tangibles products in particular. 

 

 

                                                 
19 See Glossary 
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• Taxes can price externalities. It is generally believed that “negative externalities 

can be internalized by the companies as they equate production to the marginal 

social cost of their activity. For example, the process of manufacturing many 

products results in pollution. Taxing these products raises their price, thus 

capturing the cost of the negative externality that otherwise the company would 

have no incentive to incorporate. In the Internet, it is possible to say that the 

growth in the sale of digital products has created a negative externality, since it 

encourages pirating (i.e. in the software or music industries), which discourages 

R&D in technology, music, literature, etc. The government could discourage 

these activities by taxing Internet access, making the trade of these products 

more costly.20  

• Tax money should be raised to provide public goods
21:

 The money raised by way 

of taxation of e-commerce could be used for R&D, maintain network benefits of  

standardized protocols and to invest in increase in education which can be in the 

feedback loop of internet technology development.  

• Tax revenue should be raised to provide public services. The challenge of 

providing public services by the Government in general will remain important 

as more of society moves online. 

 

Argument 2: Tax exemptions have negative equity implications. Any reduction in 

costs through a tax subsidy for digital products could create important distortions for the 

economy. One of these distortions involves equity concerns, as producers move 

increasingly to internet sales to escape taxes and a fixed nexus. 

 

• Exempting internet sales is a regressive tax policy. Not taxing internet sales 

(intangible as well as other tangible products sold through the Internet) will turn 

the brick-and-mortar tax into a regressive tax. “The people who cannot afford 

Internet access are the very ones who do not need the additional burden of 

paying a tax that the well-to-do can easily avoid….” People concentrated in 

                                                 
20 See Glossary 
21 See Glossary 
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lower income brackets of the economy suffer disproportionately from this tax 

subsidy for goods sold in digital form to the better off as they lack access to 

internet which the better off have in ample measure. 

 

• Taxes could be used to lower barriers of entry for small players in the Internet. 

In the winner takes all world of interact, there is very little space for second 

best. When Amazon, Expedia and Google prevail, leaving little diversity and 

choice for consumers. To maintain competition on the Internet, enforcement of 

anti-trust law and taxation of bigger players will be necessary. 

 

Argument 3: Taxing internet sales will have little impact on the growth of this 

sector. Particularly in the case of internet sales, growth of sales in this market is 

fueled by the efficiency of having near-zero distribution costs. The cost effectiveness 

of transactions that occur in real time (both payment and delivery) and convenience 

and access to wide range of products are main drivers of this growth. Contrary to what 

many argue, tax subsidies are not the main driver. 

 

1.16 Arguments “Against” Taxation 

 

Argument 1: Any system of taxation is inefficient and causes deadweight loss. 

Unless they are designed to address externalities, taxes are economically inefficient. 

The objectives of “least deadweight loss (loss of consumer and producer surplus)”, 
22

 

and to “minimization distortions to the economy (creating non-market incentives that 

lead to inefficient outcomes)” should not be lost sight of while imposing taxes. If the 

imposition of tax decreases consumption of that product, consumer purchases are 

distorted which will eventually fail to earn revenue.  Most efficient taxes are those 

which are levied on inelastic goods.23 Tax on digital goods could reduce consumption 

and fail to generate desired revenue flows as digital products are elastic goods and tax 

will mean an effective e increase in price of goods. 

                                                 
22 See Glossary 
23 See Glossary 
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Related to these issues, there are other problems with setting effective taxes: 

 

• It will be difficult to set the appropriate level of a tax on goods that do not 

create externalities. Digital products represent a new category “whose 

elasticity of demand or growth potential is still unknown”.  Other tangible 

goods which move through e-commerce, their elasticity is not easy to assess. 

• Taxes on consumption necessarily divert money away from investment, 

switching hands from private investors (represented in this case by consumers) 

to the public sector. 

• Taxes create a disincentive for the internet sale of where marginal cost is 

almost zero.  For tangible goods the prices go up and it becomes a disincentive. 

Many argue that in the case of digital goods, the marginal cost of producing 

and delivering an intangible product is so low (nearly zero), that the resulting 

competitive price with a tax will approximate zero, resulting in negligible 

income for business. In case of tangible goods, net of tax the price will be so 

low that there won’t be any incentive to sell and the growth of the sector will 

be impaired. 

 

Argument 2: Tax exemption is an incentive for sector growth. This issue is 

particularly important in the case of E-commerce, which are in an incipient stage and 

will benefit from tax incentives. Several points can be made in favor of this argument: 

 

• Encourage efficiency in business. These electronic links (such as “secure 

intranets, extranets, and electronic data interchange) reduce the transaction costs 

and efficiency of transactions, and thus should be encouraged by the 

government”. 

 

Network effects develop quicker without taxation. A tax subsidy will encourage 

the formation of a broad network of which later everybody will benefit. Thus, it 

is “economically efficient to help this network develop”. 
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• Encourage small businesses with good ideas. The low capital costs involved in 

setting up an Internet business are even more significant when dealing with 

startups who benefit out of non-investment on elaborate and expensive 

distribution system. Subsidizing start ups may increase competitiveness in the 

sector by creating incentives for entrepreneurs. 

 

1.17  Comparison and Evaluation of the Different Tax Mechanisms 

 

 When debating whether sales through E-commerce should be taxed, it is 

important to look at the potential taxing schemes available and the economic 

implications of using one scheme or another in the e-commerce environment. The 

debate on Internet taxation focuses the most attention on the viability of consumption 

taxes (in the US, the sales tax and internationally, the VAT). Discussion here is on the 

economic implications of consumption taxes, as well as some of the potential 

implications of consumption taxes, as well as some of the potential effects of 

implementing a corporate or an income tax. 

 

EFFECTS OF DIFFERENT TAXING SCHEMES 

Type of Tax Good Bad 

Consumption � Ethical and economically 

efficient 

� Hard to enforce 

� Require party ID 

Corporate � Less intrusive � Easy evasion 

 � More compliance  � Encourage dislocation 

Income � Easy to enforce � Double Taxation 

 

1.18 Consumption taxes 

 

Many tax advocates argue that taxes on consumption are the best way of taxing 

e-commerce, rather than taxing at the corporate or income level. From an economic 
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standpoint, taxing income distorts savings in the economy, which is crucial for growth 

and investment. Ethically many argue that it makes sense to tax what individuals take 

out of the economy (through consumption) rather than the wealth they generate. 

 

  When attempting to make collection easier, regulators want taxes to be based on 

where the consumer lives, not on the location of e-commerce producers. Finding 

“nexus” for each party becomes particularly problematic when there are no physical 

products being shipped, as is the case with digital products or the shipments are 

decoupled from transaction on internet. Sales tax necessitates party identification for 

enforcement, which has proven difficult to monitor and audit. 

 

However, other consumption taxes which, if modified, might be effective in 

taxing both intangible and tangible e-commerce. Once such scheme involves the VAT 

system or GST, under which tax rates are uniform across the nation and are structured 

to provide incentives for both consumers and producers to comply with tax collection. 

 

Taxing online cash is easier but distorts business. While taxing online cash is easy in 

terms of compliance, it can have multiplying effects on certain businesses. Businesses 

that purchase its intermediate goods through the Internet using online cash, may end up 

paying taxes at every transaction. The pyramiding of costs will encourage businesses to 

integrate vertically, influencing inefficient behavior from companies. Although this 

could be mitigated through exemptions of certain intermediary goods, the result may be 

a complicated tax law with numerous loopholes. 

 

1.19 Potential Tax Loss: If e-commerce related products and services are not taxed 

not only there would be tax loss but tax neutrality will be reneged. Given the 

exponential rise and spread e-commerce the loss is expected to take a quantum leap. 

(See Appendix 3) 

 

1.20 U.S. is spearheading the approach to keep ‘electronic transmissions’ customs 

duty free for all time to come though it did not receive unanimous support in the G-8 
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meeting. The second W.T.O. Ministerial Conference at Geneva which followed G-8 

meeting in May, 1998  while authorizing “comprehensive work programme to examine  

all trade related issues relating to Global e-commerce”, it declared that WTO members 

would “continue the current practice of not imposing customs duty on electronic 

transmissions”. Currently sales by E-commerce are free of customs duty internationally. 

  

1.21 High Powered Committee of Ministry of Finance, India in 2003 declared that 

the present tax law is good enough to handle the challenges posed by E-commerce for 

income tax and corporate tax. 

 

1.22  This thesis will entirely deal with the Problems, Challenges and the solution for 

levying and collecting Consumption Tax for E-commerce. Currently B2B digital sale is 

taxed as services.  Tangibles are being charged VAT within the limitation of Indian 

VAT system which is origin based.  

 

1.23 Aim, Scope and Hypothesis  

 

a) Aim of study: 

 

• To study the size and evolution of e-commerce market. 

• To assess whether e-commerce should be taxed or not? 

• What kinds of consumption taxes are most suitable? 

• What needs to be done to enable capturing this tax capacity? 

• Understanding the cross-country experience 

• Modelling a tax framework in the context of GST in India 

 

b) Objective: 

 

E-commerce without tax will erode the tax base of the states and the federal 

Government apart from creating economic distortion.  This is axiomatically 

taken from the other researches and studies rather than testing as a hypothesis. 
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What is the framework necessary to capture the tax without jeopardizing the 

growth of this sector as far as VAT/GST are concerned has been studied and 

examined. The framework required for capturing tax on E-commerce without 

the risk of non-taxation and double taxation will be structured.  

 

c) Scope of study: 

 

To study and analyze taxation on E-commerce in the context of GST. Of 

particular relevance is the impact on consumption taxes such as RST/VAT/GST. 

The study will not cover the aspects of income tax and import taxes, transfer 

pricing and royalty which though are legitimate will not form part of the study 

because of limited terms of reference. However, some reference and analysis of 

income taxes will be inevitable. This will be a conceptual study rather than 

empirical study in view of the paucity of data on the issue of e-commerce on one 

hand and evolving nature of GST design in India currently. 

 

Chapter Plan: 

 

1. Introduction: Pans out the landscape. Points out to objective of the 

study and states the objective. 

 

2. Study of Five E-commerce Firms and their Business and Revenue 

Models: Covers five large companies dealing with 5 different fields 

in E-commerce showing their area coverage, product variation, 

business and revenue model and their financial health.  Essentially 

the problematic nature of E-commerce is brought to the fore. 

 

3. Review of Literature: This goes into debate of taxation, evidence of 

erosion of tax base, models followed for arriving at tax loss 

projections, limitations of law, how to tax and how to share tax. 
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4. Methodology: The approach used is qualitative and comparative 

research in the background of paucity of data. 

 

5. Cross country analysis of VAT/GST for E-Commerce taxation and 

the weaknesses in their design and implementation. Comparison of 

different tax regimes. 

 
6. Study and normative modeling of E-commerce taxation in the 

context of GST in India. 

 

7. Conclusions : Summary & Recommendations. 
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CHAPTER-II 

Study of Five E-Commerce Firms and their Business & Revenue Models : 

2.0 OECD have arrived at “diverse revenue models of E-commerce”. There are 

multiple ways in which businesses turn value into volume.  

“The most common revenue models include the following: 

i. “Advertising-based revenues : One version of this model offers free or 

discounted digital content to users in exchange for requiring viewing of paid-for 

advertisements. Other models rely on providing advertising through mobile device 

based on location or other factors. A third type concerns social media websites or 

platforms who typically build up a large online user community before monetizing 

their captive audience through advertising opportunities”.1 

ii. “Digital content purchases or rentals : Users pay per item of download – for 

instance, e-books, videos, apps. games and music would  fall into this category”2. 

iii. “Selling of goods (Including virtual items) : This category which overlaps to a 

degree with (1), would include online retailers of tangible goods but could also cover 

online gaming, where users are offers a free or discounted introductory product but are 

also offered purchasable access to additional content or cirtual items to enhance the 

experience”.3 

iv. “Subscription-based revenues : Examples include annual payments for 

“premium delivery” with online retailers, monthly payments for digital content 

including news, music,video-streaming,m etc. It could also include regular payments 

for software services and maintenance such as anti-virus software, data storage, 

                                                           
1
 OECD Addressing the Tax Challenges of Digital Econommy, OECD …. OECD/G20 BEPS Project 

2014. 
2
 Ibid 

3
 Ibid 
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customer “help” services for operating systems, and payment for access to the Internet 

itself”.4 

v. “Selling of services : This category overlaps with (iv) but would include 

traditional services which can be delivered online such as legal services (e.g. e-

conveyance), financial services (e.g. brokerage), consultancy services,   travel agency 

etc. It would also include a large range of B2B services linked to enterprises who 

provide core Internet access and act as Internet intermediaries (web hosting, domain, 

registration, payment processing platform access, etc.)”5 

 vi. “Licensing content and technology :  Again, this category overlaps with (iv) 

and (v) but might typically include access to specialist online content (e.g. publications 

and journals),algorithms, software, cloud based operating systems etc. or specialist 

technology such as artificial intelligence systems”.6 

vii. “Selling of user data and customized market research : Examples include 

internet service providers (ISPs), data brokers, data analytics firms, telemetrics and 

data gained from non-personal sources”.7 

viii. “Hidden” fees and loss leaders : There may be instances in integrated business 

where profits or losses may be attributable to online operations but because of the 

nature of the business, cross-subsidy with physical operations occurs and it is difficult 

to separate and identify what should be designed as ‘on-line revenue’. An example 

might in clued online banking which is offered “free” but is subsidized through other 

banking operations and fees.”8 

 

 

                                                           
4
 Ibid 

5
 Ibid 

6
  Ibid  

7
  Ibid 

8
  Ibid 
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2.10 Tax Application on e-Commerce Business Models 

E-commerce businesses as a rule fall under ‘inventory based model’ or ‘market 

place model’ or a hybrid model called ‘facilitation’ or fulfillment model. 

2.11 Inventory Based Model 

In case of inventory-based model, the company engages in commerce directly. 

The VAT/CST is levied on the sales of goods and is collected by the state where the 

seller and the buyers are present and by the exporting state, in case of inter-state sales. 

In such a situation, where the seller is registered in one state, has warehouse at some 

other state and sells goods to a person in a third state, the VAT/CST will be charged 

and collected by the state where the warehouse is situated and from where the goods 

are being supplied. 

E-commerce companies are trying to set up their warehouses in those states 

where there are lower taxes on products. However, some states are losing on revenue 

because of lower taxes on products that are being supplied to other states. The 

destination State also loses out revenue if the fulfillment centre is not in that State.  

2.12 Market Place Model 

In case of market place model, e-Commerce companies facilitate the provision of e-

Commerce transactions by acting as a platform, in return for a commission from the 

sellers of the goods and services. Service tax is levied on the commission earned. 

Similarly, the e-Commerce companies who are not into trading of goods and rather 

provide online services have to pay the service tax on the fees received against the 

services provided by them. For instance, downloading of software, music and travel 

related services or matrimonial services come under the ambit of e-Commerce subject 

to service tax. 

The service tax is charged and collected by the Central Government and the 

place of provision is not a concern as long as it is in India because service tax currently 
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is under the purview of Government of India. However, export of services is exempt 

from the taxes. 

2.13 Hybrid or Facilitator Model 

Fulfillment model is a variant of market place model. Apart from acting as a 

facilitator, e-Commerce companies also provide services as warehousing, delivery and 

packing. However, in this type of trades, the companies being a facilitator also have to 

pay service tax on its commission income and the seller has to pay VAT/CST on the 

sales of goods. But in a scenario, when the seller and warehouse are located in two 

different states, additional VAT is being demanded by the state in which the 

warehouse of the e-Commerce company is situated leading to either loss to the state 

where the warehouse is situated or double taxation on the e-Commerce company. 

2.20 Amazon  

An on-line catalogue company that is Amazon follows market place model of 

e-commerce. Amazon.com started in mid 1990s. “Amazon.com started as an online 

bookstore, but soon diversified. It started “selling DVDs, VHSs, CDs, video and 

MP3Downloads/Streaming, Software, Video Games, Electronics, Apparel, Furniture, 

Food, Toys, and Jewellery. The company also produces consumer electronics notably, 

Kindle, Fire Tablets, Fire TV and Phone and is a major provider of cloud computing 

services.”9 

2.21 Amazon has more supply options and choices; and resultantly the company has 

more control over its suppliers, as the company has a large number of suppliers, 

manufacturers, distributors and publishers in its network. Amazon has more power and 

influence on costs of the suppliers and influence on improving the features of the 

products. This largely stems from the fact that a good part of supplier’s 

production/offer are being bought up by the former. The company is well informed 

about the suppliers market because of its domain strength in marketing, market 

                                                           
9
  Sandeep Krishnamurthy, A comparative Analysis of EBay and Amazon. 2004 
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research and development. Therefore, Amazon has more power as well as negotiating 

space with the suppliers.  

 

2.22 From the customer’s point of view Amazon offers one of the biggest 

concentration of goods and services where customers can buy at a reasonable price 

almost everything. Backend effort of the company in negotiating for a lower price or 

to enrich product features tend to strengthen it in the asymmetrical relationship with 

the customer.  “Amazon’s strategy is focused on customer service innovation which is 

designed to improve the convenience of online shopping experience. The company 

invests heavily on the best technology in order to keep on climbing on the ladder of 

success within e-commerce industry”. 10  Its ability in gaining new customers and 

retaining them has been enhanced by its “responsive service, unparalleled selection, 

discounted prices, and finally, the possibility for the customer to comment on books, 

read press reviews and comments by other book buyers.”   

Amazon has separate retail websites for different countries including one for India.  

2.23 Strategy: Customization of mass production 

“Amazon’s business model is predicated on the Internet as a platform to offer a 

range of products and services, facilitated by a strong brand recognition, a large and 

growing customer base, innovative technology, and extensive distribution capabilities. 

Amazon principally sells physical products and it uses its information services as a 

means to attract and retain customers”. 11 

 

2.24 This has created a personalized “on-line shopping experience based on the 

detailed knowledge of customer tastes and habits provided by their data. Amazon has 

built browsing and searching capabilities into its site, and provides product 

information, reviews, recommendations, its 1-Click technology and personalization on 

a broad selection of products”.12  

 

                                                           
10

 Ibid 
11

 Nigam P. Nayak M, Vyas P, E-commerce challenges : A case study of Flipkart vs. Amazon; Indian 

Journal of Applied Research. Vol. 5 Issue 2, 2015 
12

 Ibid 
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2.25 “Amazon was one of the first sites to customize pages for each registered 

customer, using collaborative filtering. Comparisons are made about previous 

purchases and preferences, and are compared with the preferences of other people who 

bought similar books. However, it is not yet clear how Amazon’s recommendations 

have affected customer-buying habits”.13 A discounting policy of up to 40%, fuelled 

its initial growth coupled with the low likelihood of a recent title being unavailable.  

 

2.26 Amazon has Kindle, a product of advanced technology and innovation. This e-

book reader is specially designed by the company to enable its customers buy e-books 

from Amazon and buy it on the Kindle. 

2.27 When its sales volume rapidly increased sales volume has been offset by 

operating expenses which  also increased significantly from 1998 on. It is estimated 

that Amazon has spent $36.20 for each new account acquired. The company increased 

its physical warehouse and distribution centres to accommodate the increase in orders. 

Amazon has significantly increased its investment in computer equipment, software 

and construction from some $ 29.8 million in 1998 to some $ 317 million in 1999. 

 

Table 1 – Comparison of select financial indicators of Amazon.com and Barnes & 

Noble  (millions of US$) This will show the rapid increase in sale, but the cost of sales 

being higher than Barnes & Nobles. Important differentiator are the component of 

marketing and sale and technology and content development. This is the initial story. 

 
  

                                                           
13

 WALKER, LESLIE, Looking Beyond Books; Amazon’s Bezos Sees Personalisation as key to Cyber-

Stores’ Future, Washington Post, 8 Nov., 1998. 



27 

 

“Table - 1 
AMAZON.COM, INC. 

 

Source : Amazon.com” 

“Amazon.com had launched their Amazon India marketplace in 2013. In July 2013, Amazon 

had announced to invest $2 Billion (Rs.12,000 crores) in India to expand business”.  

 

“Net sales of Amazon had increased by 22 percent to reach figure of $74.45 Billion worldwide 

compared with figure of $61.09 Billion of the year 2012. Operating income had increased 10 

percent to $745 Million, compared with $676 Million of the year 2012. Net income for the 

year was $274 Million, an improvement over the net loss of $39 Million of the year 2012”. 

For Fiscal Year Ended 

Amazon.Com Barnes & Noble 

 1  1999 1 1998    1997    1996 1   1999     1998     1997    1996 

   Total Sales    1629.4    610.0    147.8     15.7     3486.0 3005.6 

 

  2996.8 22448.1 

Expenses as Percentage of Net Sales 

Cost of Sales  82.3 81.3 80.5 78.03  71.2 71.3 72.2 72.9 

Selling and 
Administrative 

    18.7 19.2 19.3 18.6 

Marketing and Sales 25.2 21.81 27.39 38.68  

General and 
Administration 

  4.3  2.59  4.74  8.96  

Rental Expense    9.2 

Technology and Content   9.7  7.67  9.42 15.25  

Depreciation and 
Amortisation 

    3.2    2.9   2.8  2.5 
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Stockholders’ equity 
Preferred stock 
Additional paid in capital 
Accumulated other comprehensive (loss) Income 
Accumulated deficit 

 
$ 1501701 

 5763 
(991) 

(348544 

 
$ 318790 

4564 
(157) 

(93728 

 

Read more at Reutershttp://www.reuters.com/article/2015/07/23/wa-amazoncom-
idUSnBw236558a+100+BSW20150723#Gyr4t41S5geTecxg.99” 

 

 

 

 

 

 

 

 

 
 

 

   

   

  
Three Months Ended 

  
Six Months Ended 

  
June 30,  

  
June 30,  

  
2015    2014  

  
2015    2014  

Net product sales  
 
$ 17,104  

  
$ 15,251  

   
$ 34,187 

  
$ 30,956 

 
Net service sales  

 
6,081    

 
4,089    

  
11,714    

 
8,125    

Total net sales  
 
23,185  

  
19,340  

   
45,901  

  
39,081  

 
Operating expenses (1):  

         
Cost of sales  

 
15,160  

  
13,399  

   
30,555  

  
27,453  

 
Fulfillment  

 
2,876  

  
2,382  

   
5,634  

  
4,699  

 
Marketing  

 
1,150  

  
943  

   
2,233  

  
1,813  

 
Technology and content  

 
3,020  

  
2,226  

   
5,774  

  
4,217  

 
General and administrative  

 
467  

  
377  

   
894  

  
704  

 
Other operating expense (income), net  

 
48    

 
28    

  
92    

 
63    

Total operating expenses  
 
22,721    

 
19,355    

  
45,182    

 
38,949    

Income (loss) from operations  
 
464  

  
(15  ) 

  
719  

  
132  

 
Interest income  

 
12  

  
11  

   
23  

  
21  

 
Interest expense  

 
(114  ) 

 
(45  ) 

  
(228  ) 

 
(87  ) 

Other income (expense), net  
 
—    

 
22    

  
(131  ) 

 
27    

Total non-operating income (expense)  
 
(102  ) 

 
(12  ) 

  
(336  ) 

 
(39  ) 

Income (loss) before income taxes  
 
362  

  
(27  ) 

  
383  

  
93  

 
Provision for income taxes  

 
(266  ) 

 
(94  ) 

  
(337  ) 

 
(167  ) 

Equity-method investment activity, net of tax  
 
(4  ) 

 
(5  ) 

  
(11  ) 

 
56    

Net income (loss)  
 
$ 92    

 
$ (126  ) 

  
$ 35    

 
$ (18  ) 

Basic earnings per share  
 
$ 0.20    

 
$ (0.27  ) 

  
$ 0.07    

 
$ (0.04  ) 

Diluted earnings per share  
 
$ 0.19    

 
$ (0.27  ) 

  
$ 0.07    

 
$ (0.04  ) 

Weighted average shares used in computation of earnings per 
share:           
Basic  

 
467    

 
461    

  
466    

 
460    

Diluted  
 
476    

 
461    

  
475    

 
460    

_____________  
         

(1) Includes stock-based compensation as follows:  
         

Fulfillment  
 
$ 132  

  
$ 104  

   
$ 222  

  
$ 184  

 
Marketing  

 
50  

  
32  

   
84  

  
59  

 
Technology and content  

 
319  

  
206  

   
552  

  
375  

 
General and administrative  

 
62  

  
49  

   
111  

  
93  

 
             

  

 
 
 

Table-II 
“Consolidated Statements of Operations (in millions, 

except per share data) (unaudited)
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Table-III 

“AMAZON.COM, INC. 

Consolidated Statements of Comprehensive Income (Loss) 

(in millions) (unaudited) 

 Three Months Ended 

June 30 

Three Months 

Ended 

June,30 

 2015 2014 2015 2014 

Net income (loss $ 92 $ (126) $ 35 $ (18) 

Other comprehensive income (loss):     

Foreign currency translation adjustments, 

net of tax of $1, $0, $0, and $1 

128 11 (114) 39 

Net change in unrealized gains on 

available-for-sale securities: 

    

Unrealized gains, net of tax of $(8), $0, 

$(8), and $(1) 

6 3 7 4 

Reclassification adjustment for losses 

included in “Other income (expense), net,” 

net of tax of $0, $0, $(1), and $0 

1 (1) 1 (1) 

Net unrealized gains on available-for-sale 

securities 

7 2 8 3 

Total other comprehensive income (loss) 135 13 (106) 42 

Comprehensive income (loss) $ 227 $ (113) $ (71) $ 24 

Source : Amazon.com” 
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Table-IV 
“AMAZON.COM, INC. 

Consolidated Balance Sheets 
(in millions, except per share data) 

 June 30,2015 
(unaudited) 

December 
31, 2014 

ASSETS   

Current assets   

Cash and cash equivalents $10269 $14557 

Marketable securities 3732 2859 

Inventories 7470 8299 

Accounts receivable, net and other 4920 5612 

Total current assets 26391 31327 

Property and equipment, net 19479 16967 

Goodwill 3523 3319 

Other assets 3047 2892 

Total assets $52440 $54505 

LIABILITIES AND 
STOCKHOLDERS’ EQUITY 

  

Current liabilities   

Accounts payable $12391 $16459 

Accrued expenses and other 8959 9807 

Unearned revenue 2562 1823 

Total current liabilities 23912 28089 

Long-term debt 8250 8265 

Other long-term liabilities 8510 7410 

Commitments and contingencies 
Stockholders 

  

Stockholders’ equity   

Preferred stock, $0.01 par value:   

Authorized shares   

Issued and outstanding shares — none -- -- 

Common stock$0.01 par value:   

Authorized shares — 5,000   

Issued shares — 491 and 488   

Outstanding shares — 468 and 465 5 5 

Treasury stock, at cost (1837) (1837) 

Additional paid-in capital 12233 11135 

Accumulated other comprehensive loss (617) (511) 

Retained earnings 1984 1949 

Total stockholders’ equity 11768 10741 

Total liabilities and stockholders’ equity  $52440 $54505 

Source : Amazon.com” 
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Table IV A 
“Annual Financials for Amazon.com Inc. 

Fiscal year is January-December. All values USD millions. 2010 2011 2012 2013 2014 
Sales /Revenue 34.2B 48.08B 61.09B 74.45B 88.99B 

Cost of Goods Sold (COGS) incl. D&A 26.56B 37.29B 46.8B 54.63B 63.88B 

COGS excluding D&A 25.9B 36.21B 44.65B 51.38B 59.14B 

Depreciation & Amortization Expense 657M 1.08B 2.16B 3.25B 4.75B 

Depreciation 552M 934M 1.65B 2.46B 3.62B 

Amortization of Intangibles 105M 149M 506M 793M 1.13B 

Gross Income 7.64B 10.79B 14.29B 19.82B 25.11B 

 

 2010 2011 2012 2013 2014 

SG& A Expense 6.13B 9.77B 13.96B 18.96B 25.37B 

Research & Development  1.73B 2.91B 4.24B 6.11B 8.72B 

Other SG&A  4.4B 6.86B 9.72B 12.85B 16.65B 

Other Operating Expense 106M 154M (506M) 0 0 

Unusual Expenses 0 0 - 0 0 

EBIT after Unusual Expense  0 0 - 0 0 

Non Operating Income/Expense 79M 76M (239M) (250M) 320M 

Non-Operating Interest Income 51M 61M 40M 38M 39M 

Equity in Affiliates (Pretax) - 0 - - - 

Interest Expense 39M 65M 92M 141M 210M 

Gross Interest Expense 39M 65M 92M 141M 210M 

Interest Capitalized - - - - - 

Pretax Income  1.5B 934M 544M 506M (111M) 

Income Tax 352M 291M 428M 161M 167M 

Income Tax – Current Domestic  311M 103M 562M 144M 279M 

Income Tax – Current Foreign  37M 52M 131M 173M 204M 

Income Tax- Deferred Domestic  1M 157M (156M) (133M) (136M) 

Income Tax – Deferred Foreign 3M (21M) (109M) (23M) (180M) 

Income Tax Credits - 0 - - - 

Equity in Affiliates 7M (12M) (155M) (71M) 37M 

Other After Tax Income (Expense) 0 0 0 0 0 

Consolidated Net Income  1.15B 631M (39M) 274M (241M) 

Minority Interest Expense  0 0 0 0 0 

Net Income  1.15B 631M (39M) 274M (241M) 

Extraordinaries & Discontinued Operations 0 0 0 0 0 

Extra Items & Gain/Loss Sale Of Assets  0 0 0 0 0 

Cumulative Effect – Accounting Chg 0 0 0 0 0 

Discontinued Operations 0 0 0 0 0 

Net Income After Extraordinaries  1.15B 631M (39M) 274M (241M) 

Preferred Dividends  0 0 0 0 0 

Net Income Available to Common  1.15B 631M (39M) 274M (241M) 

EPS (Basic) 2.58 1.39 (0.09) 0.60 (0.52) 

Basic Shares Outstanding  447M 453M 453M 457M 462M 

EPS (Diluted) 2.53 1.37 (0.09) 0.59 (0.52) 

Diluted Shares Outstanding  456M 461M 453M 465M 462M 

EBITDA 2.06B 1.95B 2.99B 4.11B 4.49B 

Source : Amazon.com” 
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The company’s expansion of employees base, warehousing facility also 

mirrors a traditional retail store’s cost structure. 

 

2.28 Internal Analysis 

 

Amazon has developed its own state-of-the-art software technology, its main 

competitive advantage. With its help the company has been enabled to implement an 

efficient customer relationship management by tracking customer buying behavior and 

allowed them to make recommendations on similar products. Occurrence of up-or cross-

buying, has contributed to the company’s profitability.  

 

2.29 Amazon has got the advantage of obtaining supplies at a negotiated low price. 

Third party contracts cover timely delivery of products through the company has some of 

its own warehouse. Amazon does the distribution and shipping of the products through 

Third Party logistic providers like DHL which brings down the overhead cost of 

Amazon.com. This provides a huge cost advantage to Amazon.  

 

Amazon has also created a large networks of under its Associates programme. 

Organizations can enter into agreements with Amazon and for the sales they have helped 

generate, they receive a percentage from Amazon. Jupiter Communications estimate that 

this programme alone contributed that 11% of the consumer transactions in 1998, was 

expected to grow to 25% of the GMV.   

 

2.30  EBAY.COM 

 

eBay.com is an online auction platform. Buyers and sellers are linked to this 

platform are in millions. E-bay as a platform does not keep any inventory and is not 

responsible for shipment. The company only moves information. This business model is 

amenable to web and easily scalable.  

 

The fully automated auction service helps buyers and sellers. Both high-end 

articles, (“such as fine art, collector automobiles, and jewelry”), and practical items 

(“such as clothing, consumer electronics, and housewares”) are traded on E-bay’s 
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platform. There are currently more than 8,000 categories of items available for bidding 

on eBay, up from 10 when eBay was first launched.  

 

2.31 Business Model  

 

Fees and commissions arising from trading online and offline services give the 

bulk revenue to company. Listing fee, success fee and flat fees and direct advertisement 

contribute to the earning of e.bay. E-bay takes advantage of network effect.  A 

comparison with retail companies such as JCPenney (-2%) and Lands End (2.4%) shows 

that the multisided business model helped it increasing its margins which is much better. 

 

2.32 Strategic Analysis - Business Strategies  

 

E-bay has been consistently expanding in geography as well as scope. Its 

international operation is an important part of its business. It has been expanded to 

several countries by mergers and acquisitions. Notable acquisitions are; ibazar, half.com. 

Launching of e-Bay motors for bulky items in regional markets and acquisition of 

Butterfields which is a full service auctioneer have been part of its constant attempt at 

expanding the scope. 

 

2.33 Strategic Analysis – Technology 

  

The transaction processing system as well as user interface are developed on 

proprietary software. The automated system handles user registration, confirms bids by 

notification and informs successful bids.  Sellers are informed about the successful 

transaction and the available inventory. This software and technological platform is very 

powerful and is a differentiator. 
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Table - V 

“SELECTED FINANCIAL DATA 

 The following selected consolidated financial data should be read in conjunction with the 
consolidated financial statements and notes thereto and “Management’s Discussion and Analysis of 
Financial Condition and Results of Operations: appearing elsewhere in this Annual Report on Form 10-
K. The consolidated statement of income data and the consolidated balance sheet data for the years 
ended, and as of, December 31, 2014, 2013, 2012, 2011 and 2010 are derived from out audited 
consolidated financial statements. 

“Year Ended December 31, (In millions, except per share amounts) 
 

 2014 2013 2012 2011 (2) 2010 

Consolidated Statement of Income Data: (1)      

Net Revenues $    17,902 $    16,047 $    14,072 $ 11,652 $   9,156 

Gross Profit      12,170       11,011        9,856 8,191      6,592 

Income from operations 3,514 3,371 2,888 2,373 2,054 

Income before income taxes 3,531 3,466 3,084 3,910 2,098 

Net income 46 2,856 2,609 3,229 1,801 

Net income per share: 
Basic 
Diluted 

 
$       0.04 
$       0.04 

 
$       2.20 
$       2.18 

 
$       2.02 
$       1.99 

 
$     2.50 
$     2.46 

 
$     1.38 
$     1.36 

Weighted average shares: 

Basic 
Diluted 

 

1,251 
1,262 

 

1,295 
1,313 

 

1,292 
1,313 

 

1,293 
1,313 

 

1,306 
1,327 

Source : Ebay,com            
As of December 31,__(In  Millions) 
 

 2014 2013 2012 2011 2010 

Consolidated Balance Sheet Data(1)      

Cash and Cash equivalents $      6,328 $     4,494 $     6.817 $   4,691 $   5,577 

Short-term investments 3,770 4,531 2,591 1,238 1,045 

Lon-term investments 5,777 4,971 3,044 2,453 2,492 

Working Capital (3) 9,000 10,644 10,474 5,927 6,548 

Total assets 45,132 41,488 37,074 27,320 22,004 

Short-term debt 850 6 413 565 300 

Long-term debt 6,777 4,117 4,106 1,525 1,494 

Total stockholders’ equity 19,906 23,647 20,865 17,930 15,302 

Source : Ebay.com” 

(1) “Includes the impact of acquisitions and dispositions. For a summary of recent significant 
acquisitions and dispositions, please see “Note 3 – Business Combinations and Divestitures” to 
the consolidated financial statements included in this report”. 

(2) “The consolidated statement of income data for the year ended December 31,2011 includes a 
loss of divested business of $256.5 million and a gain on the sale of our remaining 30% equity 
interest in Skype of approximately $1.7 billion”. 

(3) Working capital is calculated as the difference between total current assets and total current 
liabilities.” 

 
Net revenues of the company are significantly and progressively increasing. From 2010 

net revenue has increased from $ 9156 million to almost double to $ 17,902 million in 

2014. Gross profit has shown a steady rate of increase from $ 6592 million to $ 12170 

million in 2014.However, net income is showing a declining trend while long term debt 

is increasing from $ 1494 in 2010 to $ 6777 of 2014. Meanwhile e-bay has acquired 

30% equity interest in Skype at approximately $ 1.7 billion. A divested business in 2011 
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resulted in loss of $ 256.6 million in 2011. Assets in the meantime have grown from $ 

22,004 million to $ 45,132 million while equity is showing a declining trend. Working 

capital remains at a robust figure of $ 9000 million. Current liabilities remain under 

check with short-term debt remaining at $ 850 million which is a relatively low figure.” 

 

2.40 EXPEDIA 

 

The U.S.A. based company Expedia. Inc. extensive brand portfolio. They include 

“global online travel brands including Expedia.com, Hotels.com, Hotwire.com, trivago, 

Egencia (formerly Expedia Corporate Travel), Venere.com, Expedia Local Expert, 

Classic Vacations, Expedia Cruise Ship Centres, Travelocity and Orbitz.” Expedia, 

Inc.’s companies operate more than 100 branded points of sale in more than 60 

countries. “Expedia also powers travel bookings for over 10,000 partners such as airlines 

and hotels, consumer brands, and high traffic website through Expedia Affiliate 

Network, 80% of which is powered by their API.” It is listed in Nasdaq. The company 

claims to deliver to the consumers in leisure as well as business travel. 

 

2.41 Worldwide Supplier Portfolio  

 

Global websites of Expedia featured more than 290,000 bookable properties.  

Expedia Lodging Partner Services signed agreements that include provisions allowing 

for distribution under the Expedia Traveler Preference (ETP) program with leading 

global hospitality company, Hyatt, as well as Rotana Hotel Management Company, a 

hospitality leader in the Middle Eastern region. By 31.3.2014, more than 51,000 hotels 

globally have signed on to participate in the Expedia Lodging Partner programme since 

launch. The company has distribution agreements “with several international carriers, 

including Japan's leading airline, All Nippon Airways (ANA); Jordan’s national carrier, 

Royal Jordanian Airlines which serves a 60-city global network; LIAT Ltd, a leading 

Caribbean airline serving the region for more than 50 years; and Africa’s first, pan-

continental, low-cost airline, fastjet.”  
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2.43 Expedia, Inc. shares a global strategic partnership with Sixt. This has given 

access to “rental fleet at more than 2,000 stations across more than 100 countries.” 

Cruise products of Expedia provides largest gross bookings in the world. 

 

2.44 New Distribution Channels  

 

Hotwire’s first-ever mobile exclusive promotion performed strongly throughout the first 

quarter of 2014 having a significant impact on app downloads pushing Hotwire’s mobile 

share of room nights to more than 30%.  

 

“Expedia, Inc. brands collectively achieved over 125 million cumulative mobile app 

downloads since launch,” driven primarily by eLong, Hotels.com and Brand Expedia.  

 

Since 2014, Expedia has acquired Wotif.com at a price of $ US 610 million.Wotif.com 

is an Australian reservation service. In 2015, Travelocity was acquired for $ 2890 

million and Orbitz for $ 1.2 billion with regulatory approval. 

 

In a significant development, Travelscape, a subsidiary of Expedia Inc. (based in Las 

Vagas), was ordered to pay back $ 6.3 million in sales taxes to South Carolina. The 

court determined “that the company has a presence in the state sufficient to be required 

to collect sales tax.” And “frequent sales trips made by its employees and the fact that 

the company furnished hotel rooms in the state establish its presence for tax purposes”, 

despite not having physical facilities in South Carolina. 
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Table VI 

“TOTAL LIABILITIES AND STOCKHOLDERS' EQUITY    

 $  8,888,377     $ 7,739,481  

Source : Expedia.com” 

 

 

 

 

 

 

 

 

 

 

 

 

 

  Quarter Quarter  

  Ended Ended Y / Y 

Metric  3.31.14 3.31.13 Growth 

Room night growth  24% 28% (373 bps) 

Gross bookings  12,624.5 9,781.1 29% 

Revenue  1,200.4 1,012.4 19% 

Adjusted EBITDA*  106.8 105.1 2% 

Operating loss  (3.0) (105.6) NM 

Adjusted net income *  21.5 35.3 (39%) 

Net loss attributable to Expedia, Inc.  (14.3) (104.2) NM 

Adjusted EPS *  $0.16 $0.25 (36%) 

Diluted loss per share  ($0.11) ($0.77) NM 

Free cash flow *  896.7 793.9 13% 
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TABLE- VII 
“EXPEDIA, INC. 

“CONSOLIDATED STATEMENTS OF OPERATIONS 
(In thousands, except for per share data)(Unaudited) 

   Three months ended 
   March 31, 

   2014   2013 

Revenue $ 1,200,371 $ 1,012,367 
Costs and expenses:      

Cost of revenue (1) (2)  294,619  250,581 
Selling and marketing (1) (2)  624,699  496,155 
Technology and content (1) (2)  162,975  138,283 
General and administrative (1) (2)  99,045  92,376 
Amortization of intangible assets  18,492  12,570 
Acquisition-related and other(1)  -   66,472 
Legal reserves, occupancy tax and other  3,539  61,558 

Operating loss  (2,998)  (105,628)
Other income (expense):      

Interest income  5,798  5,917 
Interest expense  (21,804)  (21,748)
Other, net  (481)  2,188 

Total other expense, net  (16,487)  (13,643)

Loss before income taxes  (19,485)  (119,271)
Provision for income taxes  (319)  11,903 

Net loss  (19,804)  (107,368)
Net loss attributable to noncontrolling interests  5,500  3,142 

Net loss attributable to Expedia, Inc. $ (14,304) $ (104,226)
      
available to common stockholders:      

Basic $ (0.11) $ (0.77)
Diluted  (0.11)  (0.77)

Shares used in computing earnings (loss) per share:      
Basic  130,559  135,641 
Diluted  130,559  135,641 

Dividends declared per common share $ 0.15 $ 0.13 
(1) Includes stock-based compensation as follows:      

Cost of revenue $ 1,202 $ 1,061 
Selling and marketing  5,335  4,265 
Technology and content  5,558  5,395 
General and administrative  12,726  7,714 
Acquisition-related and other  -   56,643 

(2) Includes depreciation as follows:      
           Cost of revenue $ 8,264 $ 8,583 

Selling and marketing  1,758  1,502 
Technology and content  50,140  37,062 
 
General and administration 

  1,972   
1,719 

 

  



39 

 

                                              Table -VIII  
                    
“ EXPEDIA, INC.  CONSOLIDATED BALANCE SHEETS  (In thousands, except 

per share data)  
 

March 31,  

 
 
 
 
 
December 31, 

  2014   2013 

 (Unaudited)    
ASSETS      

Current assets:      
Cash and cash equivalents $ 1,484,066 $ 1,021,033
Restricted cash and cash equivalents  28,715   26,042
Short-term investments  687,399   325,510
Accounts receivable, net of allowance of $11,064 and $11,555  818,818   614,735
Deferred income taxes  64,442   66,130
Income taxes receivable  110,010   64,296
Prepaid expenses and other current assets  121,504   101,541

Total current assets  3,314,954   2,219,287
Property and equipment, net  490,580   480,702
Long-term investments and other assets  252,882   250,626
Deferred income taxes  16,241   14,151
Intangible assets, net  1,109,264   1,111,041
Goodwill  3,704,456   3,663,674

TOTAL ASSETS $ 8,888,377  $ 7,739,481

LIABILITIES AND STOCKHOLDERS' EQUITY    
Current liabilities:      

Accounts payable, merchant $ 1,055,645 $ 1,044,259
Accounts payable, other  366,054   261,288
Deferred merchant bookings  2,414,895   1,350,319
Deferred revenue  56,847   39,746
Income taxes payable  45,571   61,874
Accrued expenses and other current liabilities  510,243   536,895

Total current liabilities  4,449,255   3,294,381
Long-term debt  1,249,430   1,249,412
Deferred income taxes  440,215   433,532
Other long-term liabilities  152,389   138,300
Commitments and contingencies      
Redeemable noncontrolling interests  491,154   364,871
Stockholders' equity:      

Common stock $.0001 par value  19   19
Authorized shares: 1,600,000      
Shares issued: 194,340 and 192,562      
Shares outstanding: 116,974 and 116,886      

Class B common stock $.0001 par value  1   1
Authorized shares: 400,000      
Shares issued and outstanding: 12,800 and 12,800      

Additional paid-in capital  5,777,911   5,802,140
Treasury stock - Common stock, at cost  (3,587,540)  (3,465,675)

Shares: 77,366 and 75,676      
Retained earnings (deficit)  (223,522)  (209,218)
Accumulated other comprehensive income (loss)  28,292   18,197

Total Expedia, Inc. stockholders' equity  1,995,161   2,145,464

Noncontrolling interest  110,773   113,521

Total stockholders' equity  2,105,934   2,258,985

TOTAL LIABILITIES AND STOCKHOLDERS' EQUITY $ 8,888,377  $ 7,739,481

 
Source : Expedia.com” 
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Source : Expedia.com” 

 
 
 

  

                                
                                                                               Table -IX 

“EXPEDIA, INC. 
 

                                                   CONSOLIDATED STATEMENTS OF CASH FLOWS   
   

                                         (In thousands)      

                                   (Unaudited)      

  Three months ended 

  March 31, 

  2014   2013 

Operating activities:      

Net loss $ (19,804) $ (107,368)

Adjustments to reconcile net income (loss) to net cash provided by operating activities:      

Depreciation of property and equipment, including internal-use software      

and website development  62,134  48,866 

Amortization of stock-based compensation  24,821  75,078 

Amortization of intangible assets  18,492  12,570 

Deferred income taxes  5,793  4,741 

Foreign exchange (gain) loss on cash, cash equivalents and short-term investments, net  (4,354)  41,845 

Realized gain on foreign currency forwards  (1,358)  (5,808)

Other  (5,927)  2,669 

Changes in operating assets and liabilities, net of effects from acquisitions:      

Accounts receivable  (196,870)  (150,834)

Prepaid expenses and other current assets  (23,709)  (28,227)

Accounts payable, merchant  31,681  173,020 

Accounts payable, other, accrued expenses and other current liabilities  74,718  68,303 

Taxes payable/receivable, net  (57,095)  (41,260)

Deferred merchant bookings  1,045,677   778,409 

Deferred revenue  17,239  9,085 

Net cash provided by operating activities       971,438   881,089 

Investing activities:      

Capital expenditures, including internal-use software and website development  (74,749)  (87,156)

Purchases of investments  (495,377)  (598,127)

Sales and maturities of investments  135,669  245,244 

Acquisitions, net of cash acquired  -   (540,489)

Net settlement of foreign currency forwards  1,358  5,808 

Other, net  (504)  - 

Net cash used in investing activities  (433,603)  (974,720)

Financing activities:      

Purchases of treasury stock  (121,865)  (117,672)

Proceeds from issuance of treasury stock  -   25,273 

Payment of dividends to stockholders  (19,602)  (17,983)

Proceeds from exercise of equity awards and employee stock purchase plan  37,694  20,410 

Excess tax benefit on equity awards  21,783  19,379 

Other, net  3,786  (7,758)

Net cash used in financing activities  (78,204)  (78,351)

Effect of exchange rate changes on cash and cash equivalents  3,402  (38,381)

Net increase (decrease) in cash and cash equivalents  463,033  (210,363)

Cash and cash equivalents at beginning of period  1,021,033  1,293,161 

Cash and cash equivalents at end of period $ 1,484,066 $ 1,082,798 

      

Cash paid for interest $ 41,809 $ 41,468 

Income tax payments, net  29,682  2,552 
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Table -X 
“ Expedia, Inc.                                                                    
Trended Metrics  (All figures in millions) 

• The following metrics are intended as a supplement to the financial statements found in this 
release and in our filings with the SEC. In the event of discrepancies between amounts in these 
tables and our historical financial statements, readers should rely on our filings with the SEC 
and financial statements in our most recent earnings release. 

• We intend to periodically review and refine the definition, methodology and appropriateness of 
each of our supplemental metrics. As a result, metrics are subject to removal and/or change, and 
such changes could be material. 

• These metrics do not include adjustments for one-time items, acquisitions, foreign exchange or 
other adjustments. Some numbers may not add due to rounding. 

 

 
Source :Expedia.com” 

 
  

       2012           2013        2014   Y / Y 

    Q1   Q2   Q3   Q4   Q1   Q2   Q3   Q4   Q1  Growth 

Gross Bookings by Segment                                  
Leisure  $ 7,666 $ 8,019 $ 8,120 $ 6,571  $ 8,664 $ 8,933 $ 9,312 $ 8,000  $ 11,315  31% 
Egencia    755   938   936   955    1,117  1,188  1,125  1,104    1,310   17% 

Total  $ 8,421 $ 8,957 $ 9,056 $ 7,526  $ 9,781 $ 10,121 $ 10,437 $ 9,104  $ 12,624  29% 

Gross Bookings by Geography                                  
Domestic  $ 5,116 $ 5,486 $ 5,155 $ 4,201  $ 5,484 $ 5,848 $ 5,828 $ 4,982  $ 7,427  35% 
International    3,305   3,471   3,902   3,324    4,297  4,273  4,609  4,122    5,197   21% 

Total  $ 8,421 $ 8,957 $ 9,056 $ 7,526  $ 9,781 $ 10,121 $ 10,437 $ 9,104  $ 12,624  29% 

Gross Bookings by Agency/Merchant                                  
Agency  $ 4,621 $ 4,867 $ 4,706 $ 4,165  $ 5,270 $ 5,466 $ 5,701 $ 5,248  $ 7,326  39% 
Merchant    3,799   4,090   4,350   3,361    4,511  4,655  4,736  3,856    5,299   17% 

Total  $ 8,421 $ 8,957 $ 9,056 $ 7,526  $ 9,781 $ 10,121 $ 10,437 $ 9,104  $ 12,624  29% 

Revenue by Segment                                  
Leisure  $ 764 $ 964 $ 1,121 $ 890  $ 924 $ 1,110 $ 1,316 $ 1,056  $ 1,100  19% 
Egencia    53   76   78   85    89  95  85  96    100   13% 

Total  $ 816 $ 1,040 $ 1,199 $ 975  $ 1,012 $ 1,205 $ 1,402 $ 1,152  $ 1,200  19% 

Revenue by Geography                                  
Domestic  $ 483 $ 591 $ 642 $ 511  $ 558 $ 664 $ 742 $ 583  $ 642  15% 
International    334   449   557   464    454  541  660  569    559   23% 

Total  $ 816 $ 1,040 $ 1,199 $ 975  $ 1,012 $ 1,205 $ 1,402 $ 1,152  $ 1,200  19% 

Revenue by Agency/Merchant/Advertising                                  
Agency  $ 182 $ 220 $ 235 $ 212  $ 234 $ 270 $ 330 $ 293  $ 329  41% 
Merchant    603   787   930   730    733  855  963  774    772  5% 
Advertising & Media Revenue    31   32   35   33    46  80  109  84    99   116% 

Total  $ 816 $ 1,040 $ 1,199 $ 975  $ 1,012 $ 1,205 $ 1,402 $ 1,152  $ 1,200  19% 

Adjusted EBITDA                                  
Leisure  $ 171 $ 283 $ 357 $ 262  $ 178 $ 265 $ 419 $ 315  $ 181  2% 
Unallocated Overhead Costs    (79)  (78)  (76)  (90)    (85)  (91)  (91)  (91)   (91)  7% 

Subtotal  $ 92 $ 205 $ 281 $ 172  $ 93 $ 174 $ 328 $ 224  $ 90  -3% 
Egencia    10   18   12   13    12  18  11  18    16   35% 

Total  $ 102 $ 223 $ 294 $ 185  $ 105 $ 192 $ 340 $ 242  $ 107  2% 

Worldwide Hotel (Merchant & Agency)                                  
Room Nights    22.7   30.1   36.7   29.7    29.0  35.9  44.1  37.1    35.9  24% 
Room Night Growth    24%  22%  27%  33%    28%  19%  20%  25%   24% 24% 
ADR Growth    0%  -1%  -3%  -3%    0%  0%  0%  0%   0% 0% 
Revenue per Night Growth    -5%  -5%  -6%  -6%    -3%  -6%  -7%  -9%   -10% -10% 
Revenue Growth    18%  16%  20%  25%    24%  12%  11%  13%   12% 12% 

Worldwide Air (Merchant & Agency)                                  
Tickets Sold Growth    5%  3%  11%  12%    9%  7%  7%  13%   30% 30% 
Airfare Growth    7%  5%  1%  2%    0%  0%  3%  1%   1% 1% 
Revenue per Ticket Growth    -20%  -11%  -19%  -2%    5%  1%  9%  3%   -2% -2% 
Revenue Growth    -17%  -8%  -10%  10%    14%  8%  16%  17%   28% 28% 
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“Notes: The metrics above exclude results from the joint venture between Brand 
Expedia and AirAsia beginning July 1, 2011”. 

“The metrics above include VIA Travel following our acquisition on April 27, 
2012 and trivago GmbH following our acquisition of a controlling interest on 
March 8, 2013. VIA Travel and trivago GmbH are recorded within the Egencia 
and Leisure segments, respectively”. 

“Advertising & Media Revenue includes revenue from trivago GmbH. All 
trivago GmbH revenue is classified as international”. 

“Beginning in Q1 2014, Expedia moved to a new Enterprise Accounting System 
of Record, which caused immaterial changes to some of the metrics above due 
to remapping.” 

 

• “Expedia.com®, the world’s largest full service online travel agency, with  
             localized sites in 31 Countries.” “Hotels.com®, the hotel specialist with sites in    
             more than 60 countries.” 

• “Hotwire®, a leading discount travel site that offers opaque deals in 12 countries 
throughout North America, Europe and Asia” 

• “Egencia®, the world's fifth largest corporate travel management company” 

• “eLong™, the second largest online travel company in China” 

• “Venere.com™, the online hotel reservation specialist in Europe” 

•  “trivago®, a leading online hotel metasearch company with sites in 45 countries” 

•  “Expedia Local Expert®, a provider of online and in-market concierge   services, activities” 
 and experiences in hundreds of destinations worldwide 

• “Classic Vacations®, a top luxury travel specialist” 

• “Expedia® CruiseShipCenters®, one of North America’s leading retail cruise vacation experts” 

• “CarRentals.com™, the premier car rental booking company on the web.” 
 

2.50 Flipkart  

Flipkart is perhaps the largest online retailer in India with 3000 sellers, 15000 employees 

and with a reach to nearly 200 cities. It is presently doing 5 million shipments per month. 

“The company has introduced Flipkart Apps. Cash on Delivery and 30 days’ replacement 

gurantee and EMI options have been the company’s innovation. Flipkart is an e-

Commerce company founded in the year 2007, by Mr. Sachin Bansal and Binny Bansal 

both alumni of the Indian Institute of Technology, Delhi. They had been working for 

Amazon.com previously. It operates exclusively in India, where it is headquartered in 

Bangalore, Karnataka. It is registered in Singapore, and owned by a Singapore-based 

holding company. Flipkart has launched its own product range under the name 

“DigiFlip”, Flipkart also recently launched its own range of personal healthcare and 

home appliances under the brand “Citron”. During its initial years, Flipkart focused only 
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on books, and soon as it expanded, it started offering other products like electronic goods, 

air conditioners, air coolers, stationery supplies and life style products and e-books”14. 

2.51 “Legally, Flipkart is not an Indian company since it is registered in Singapore and 

majority of its shareholders are foreigners. Because foreign companies are not allowed to 

do multi-brand e-retailing in India, Flipkart sells goods in India through a company called 

WS Retail. Other third-party sellers or companies can also sell goods through the Flipkart 

platform. Flipkart allows payment methods such as cash on delivery (COD), credit or 

debit card transactions, net banking, e-gift voucher and card swipe on delivery”.15 The 

observations about the company are the following; 

The organizational structure of business is very complex. An intricate net work of nine 

companies carry out the operation. 

“Flipkart Marketplace Pvt. Ltd, Flipkart Logistics Pvt. Ltd and Flipkart Payments Pvt. 

Ltd. are registered in Singapore. They are 100% subsidiaries of Flipkart. These three 

entities hold stocks in five Indian companies. Among them are Flipkart India Pvt. Ltd, 

(the wholesale cash-and-carry entity); Flipkart Internet Pvt. Ltd, (which owns 

Flipkart.com and provides technology platform to e-commerce companies)”.16 

“The ownership of FPL Singapore largely rests with Tiger Global, Accel Partners, 

Naspers and the Bansals. Tiger Global, the US-based hedge fund that holds close to 30% 

in the parent company, has two seats on the board. This show just how important Flipkart 

has become to Tiger Global Management. According to Sources, Tiger Global has 

invested more than $700 million in Flipkart so far. That is significantly higher than what 

the firm invested in the likes of Facebook and Alibaba, making Flipkart one of Tiger 

Global’s biggest bets ever”. 

“The mergers and acquisitions done by the company include Myntra. After the merger, 

all Myntra shareholders except co-founders Mukesh Bansal andAshutosh Lawania got 

stock in Flipkart Singapore. Both Myntra co-founders received cash from Flipkart for 

their stakes. Neither Bansal and Lawania own any stake in Flipkart. How much Bansal 

and Lawania received from Flipkart isnot easy to verify. Mukesh Bansal now sits on the 

board of Flipkart India and continues to hold some stake in Myntra Holdings. He was 

also promoted to the role of Flipkart’s marketing chief. For the year ended 31 March 

2014, the losses of all Flipkart India entities amounted to Rs.719.5 crore on revenue 

                                                           
14

  Nigam P. Nayak M, Vyas P, E-commerce challenges: A case study of Flipkart vs. Amazon; Indian Journal of Applied 

Research. Vol. 5 Issue 2, 2015 

 
15

  Nigam P, Nayak k, Vyas P, E-commerce Challenges : A case study of Flipkart vs. Amazon 
16

  www.myonlineca.in/startup-blog/Flipkart 
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of Rs.3,035.8 crore. Flipkart Marketplace Singapore alone posted a loss of Rs.3.55 crore 

on zero revenue for the year ended 31 March 2014”. 

 

WS Retail which handles 75% Flipkart’s business was earlier owned by co-founders of 

Flipkart till 2012. The Bansals sold a large stake in WS Retail to former On Mobile 

Global Ltd chief operating officer Rajeev Kuchhal, This apparently was done to side step 

the investigation of regulatory agencies. This interlocking arrangement enables layering 

of operation.  

2.52 Though the company started as inventory led model making large investments in 

warehouse as well as logistics, now it follows a hybrid models of both marketplace and 

inventory led. The company has lately started hosting retailers in a single platform. Major 

players like Amazon and e-Bay follow the marketplace model where foreign investment 

is permitted in FDI is not permitted in the Inventory Led Model.   

“War is on for Indian Market Share 

Parameters of 
comparisons 

Flipkart Amazon 

Sales $ 4 Billion in 2015 Sales reached to figure of $1 
Billion in 2014 [Oct-Dec] and 
expects to get 30 per cent 
market share 

Sellers Expects to increase seller base to 50 
K in 12 months 

It has grown merchant base to 
8500. 

Warehouses 6 warehouses, & it will grow this to 
50 in the next three years 

It will increase its warehouses 
count to 10 in the 2015 from 07. 

Focus The focus is now on Fashion and 
Lifestyle Business Base Model 

The focus is on Electronics and 
Books 

Exclusive 
Partnership 

It had Sold 1 Million Motorola 
products in 5 months. It is now 
selling Xiaomi Phones 

 

  Source: www.businessstandard.com” 

Presence of increasing number of Vendors on the site is critical to gaining privacy in the 

market (network effect). Future plan of the company includes scaling up business size 

with target of 10000 to 12000 sellers on its platform in the near future and to a few lakhs 

in 4 to 5 years. 50 percent of the organized lifestyle market in India is now with Flipkart 

with the acquisition of Myntra. Future target is to have 70% of this market and to provide 
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mobile shopping experience. 40% of its sale is currently from mobiles. Having launched 

Digiflip for its own digital accessories and Flippd which in its apparel brand,  Flipkart is 

considering having its own logistics and new IT functionalities with regard to data 

analytics and ability to recommend complementary purchases to buyers.  

2.60 Uber’s business model analysis 

Riders and Drivers of vehicles are connected in a reliable innovative way in Uber’s 

business model for ride sharing and hire with the help of an app. The company is valued 

at $ 18.2 billion USD and has received $ 1.5 billion funding from investors. 

 

2.61 Value proposition 

“An application that facilitates the on-demand nature of the transportation service and the 

transaction between drivers and passengers is Uber’s value proposition for both sides. For 

passengers, Uber provides a convenient, fast and reliable way to travel within the city. 

The application makes it easy for passengers to request a ride, track how long the wait 

will take and be able to pay without cash. The company also aims to make its UberX 

service cheaper than taxi, so that private rides are accessible to more people. After a 

series of fare cuts, UberX became 20 percent cheaper than New York traditional yellow 

taxi in July 2014.17 

“With Uber application and system, drivers feel safer knowing who is in their car and not 

having to carry cash. In addition, while working with Uber, drivers are given a 

smartphone with the built-in application”. From the passenger side urban young 

professionals are the target group. 

2.62 Capabilities 

                                                           
17

  “Uber cuts the price of an Uber X by 20% in New York City, making it cheaper than a taxi”, available at 

http://www.businessinsider.com/uberx -is now-20 -cheaper-in-new-york-city-2014-7, accessed 2 August 2014. (Put the 

name of the paper) 
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While the smartphone application provides the main technical capability for enabling 

easy and safe transactions between both sides of the market, the company with the help of 

quality control delivers consistent high quality customer experience and service. Uber is a 

disrupter in the taxi industry which is strictly regulated as its has managed to overcome 

legal hurdles connected with the field. 

2.63 Infrastructure management 

“Uber matching mechanism is simple; the application uses GPS to match passengers with 

their closest drivers. There is no search function in the platform. However in order to 

improve matching satisfaction for two sides of the market, Uber implements a few 

mechanisms for both sides. For passengers to get a ride that meets their budget, quality 

and style preferences, besides having a strict quality control policy in place, Uber also 

offers passengers three vehicle options, from luxury vehicles such as limo and towncars 

to budget friendly non-commercial vehicles. On the other side, drivers can decide 

whether they want to pick up a passenger, based on his or her previous review score”.18 

“All communication between drivers and passengers is carried out through Uber 

application. Passengers signal their pickup location by pinning the location in the Uber 

application or entering manually their address. Passengers can also contact directly their 

driver when he or she is on the way to pickup location by phone or SMS from the 

application”.19 

The special application and credit card facilitate the transaction between passengers and 

drivers. “Uber provides passengers with a fare estimate tool, an estimate of how long it 

will take for the vehicle to arrive and the driver’s name and review score”.  

2.64 Resources  

Uber’s main resources include its smartphone applications to make the connections and 

transactions between passengers and drivers possible, human resources, including 

community management and support, engineers to maintain and develop its applications 

                                                           
18

  Giang Thu Nguyen, Exploring Collaborative Consumption Business Model. Aalto University, 2014 
19

  Ibid supra at 15 
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and driver operations. The brand Uber also has become widely known in many cities 

around the world, and is associated mainly with its luxury towncar service, which creates 

a premium feel for the brand. In addition, Uber is one of the most valuable venture-

backed startups in the world, being evaluated at $18.2 billion USD in June 201420. 

Besides financing, Uber also receives support, guidance and access to more networking 

opportunities and partnerships through the help of its venture investors. 

2.65 Customer relationship 

Information strategy 

Uber is a data-driven company and has dedicated one data science team to collect data 

about its users, including location and temporal data to continuously improve its service 

and deliver high quality customer experience. The platform uses data about how users 

move around in different neighborhoods of a city and behavior of users in each 

neighborhood in different time spots to predict demand, which is used to come up with 

mechanisms to shorten waiting times21.  

Data also plays a central role in Uber’s pricing strategy as it allows Uber to adopt a 

flexible pricing scheme, depending on the demand for a ride at any given time. Uber’s 

surge pricing means that when the demand is high, for example on New Year’s Eve, Uber 

rates increase to get more cars on the road to ensure availability during busy times and 

the rates go down when enough cars are on the road22. The passenger is notified by the 

application when surge pricing is in effect. 

2.66 Distribution channels 

Uber acquires passengers mainly through word-of-mouth. In order to facilitate this 

channel, the company builds a reward system in which passengers can refer Uber to their 

                                                           
20

 “At $18.2 billion, Uber worth more than Hertz, United Continental”, available at 

http://www.forbes.com/sites/ellenhuet/2014/06/at-18-2-billion-uber-is-worth-more-than-hertz-united-airlines/,accessed 

on 4 August, 2014. 
21

 Bad Vovtek, data scientist at Uber’s talk, available at http://www.psfk.com/2013/12/bradley-voytek-uber-data-

science.html, accessed on 4 August, 2014. 
22

 “What is surge pricing and how does it work?, available at http://support.uber.com/hc/en-us/articles/201836656-what-

is-surge-pricing-and-how-does-it-work-,accessed on 4 August, 2014. 
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friends and earn Uber points, which can be used in future rides. Uber makes the referral 

more attractive by giving out discount codes to friends of passengers. The share feature is 

included in the application so that the passenger is prompted with the feature after each 

ride. Besides, passengers who have referred at least 15 customers are enlisted to the Uber 

Evangelist program and are entitled to various privileges such as free gifts and invitations 

to special Uber events.  

In addition, Uber also uses partnerships with brands for customer adoption. In its 

partnership with Google, Google Maps users are presented with the option to use Uber 

cars when searching for directions and transportation options in Google Maps 

application. Uber also increases customer awareness through free-ride events, in which 

people can try out Uber service. Uber’s goal is to turn early adopters and trial riders into 

customers by offering excellent customer experience and ompetitive prices. 

In order to get drivers into its system, Uber has employed a wide variety of channels, 

such as advertisements on Craigslist, recruiting events and centers and promotions on 

street corners. The company even approaches drivers from competitors directly and 

offering cash bonuses to switch to Uber23. 

2.67 Trust, safety and loyalty 

As trust and safety is central issue for both sides of Uber marketplace, the company 

implemented various measures, from the ride’s track-ability via its applications, several 

rounds of background checks on drivers, review systems for both sides,a $1 million USD 

driver liability insurance for every ride and a system of cashless payments. 

Background check comprises a big part of Uber’s operation. A multi-component 

background check process, including three levels of screening – county, multi-state and 

federal, is carried out on every driver on the platform to ensure that all drivers meet its 

defined criteria, such as free of violent crimes, fatal accidents, history of reckless driving 

or sexual offenses. 

                                                           
23

 “How Uber and Lyft are trying to kill each other”, available at http://www.forbes.com/sites/ellenhuet/2014/05/30/how-

uber-and-lyft-are-trying-to-kill-each-other/,accesses on 5 August, 2014. 
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The review system helps Uber keep its quality in control by deactivating drivers from the 

system if his or her review score is lower than a certain point. Drivers also have the 

option to rate riders after each ride, even though this option is not visible to passengers or 

made public, which allows drivers to choose whether to pick up a passenger if his or her 

score is low. 

2.68 Financial aspects 

Uber makes money by keeping 20 percent of each ride’s fare and the rest goes to the 

drivers. However to fuel its growth, when launching a new service or in a new city, the 

company tends to lower its take-in percentage. In selected cities, Uber keeps only 5 

percent from the fares of its UberX service, as an incentive to get more drivers to sign 

up24. 

Besides costs to develop and maintain its applications, the cost structure of Uber also 

includes insurance, employee costs and costs to acquire passengers such as offering free 

rides and credits in its reward program. As of July 2014, Uber employed more than 900 

employees in different locations for various functions, mainly including data analysis, 

community management and support, driver recruiting, background checks and training, 

marketing and PR 25 . In addition, as the company is disrupting a strictly regulated 

industry, it faces various regulatory hurdles, thus a part of Uber’s costs go to legal and 

lobbying efforts to defend its service against taxi organizations and local governments in 

each launch city26 

2.69  This unaudited revenue and expense breakdown for 2013 and 2014 shows that, 

though Uber’s net revenue has grown substantially, the company had operational loss of 

                                                           
24

 “Uber will start charging more for some rides because it was losing money”, available at 

Http://www.businessinsider.com/uberx-reinstate-20-commission-2014-4, accessed on 5 August, 2014. 
25

 “A disruptive cab ride to riches: the Uber payoff”, available at 

http://www.forbes.com/sites/aswathdamodaran/2014/06/10/a-disruptive-cab-ride-to-riches-the-uber-payoff/, accessed 

on 5 August, 2014. 
26

 “Lesson s from Uber:why innovation and regulation don’t mix”, available at 

http://www.forbes.com/sites/larrydownes/2013/02/06/lessons-from-uber-why-innovation-and-regulation-don’t-mix/, 

accessed on 5 August, 2014. 
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more than $56 million in 2013. By the first half of 2014 alone, that number had leapt to 

more than $ 51 million. 

Table –XI 
“Profit & Loss Account of UBER 

 

CONFIDENTIAL UBER 

(In thousand) 2013 
(Unaudited) 

Q12014 
(Unaudited) 

Q2 2014 
(Unaudited) 

Net Revenue $ 104405 $45641 $56999 

Cost and Expenses 
Cost of Revenue 
Operations and Support 
Sales and Marketing 
Research and Development 
General Administration 
Depreciation and Amortization 

 
51869 
41931 
34189 
13457 
17668 
1970 

 
22212 
18091 
32371 
7988 

15563 
1070 

 
32325 
16710 
41466 
12262 
59381 
1678 

Total Costs and Expenses 161084 97295 163822 

Loss from Operations (56679) (51654) (106823) 

Other Income (Expense) 149 (631) (2004) 

Provision for Income taxes - - - 

Net Loss $(56530) $(52285) $(108827) 

   http://Gawker.com” 

“Another document, laying out quarterly profits and losses in 2012 and part of 2013, 

shows the same dynamics: healthy growth in revenue coupled with steadily deepening 

losses. In 2012, Uber’s losses totaled $20.4 million; from the first quarter of 2012 until 

mid-2013, quarterly losses more than doubled from $3.5 million to $8.1 million”.27 In 

fiscal 2013, the 1st and 2nd Quarter Profit & Loss Account showed a loss of $15.5 

million  against the $ 20 million loss of 2012 though the revenue in the 1st and 2nd 

quarters logged $32.5 million against revenue of 2012 at $16.15. The operational 

expenditure as a percentage of sales revenue though declining, other 53 expenses are 

increasing. 

  

                                                           
27

 Sam Biddle, Here are the internal documents that prove Uber is a money loser, 2014 
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Table –XII 
                          “Summary Profit & Loss                 Confidential 

Profit &Loss 
(All $ in’000s) 

 
Q1’12 

 
Q2’12 

 
Q3’12 

 
Q4’12 

 
Q1’13 

 
Q2’13 

Net Revenue $1442 $2130 $4310 $8263 $12994 $19331 

Cost of sales 2291 2494 4178 5702 8815 10514 

Gross Margin (849) (364) 132 2561 4180 8818 

Operating Expenses       

Ops 1228 1963 2742 4314 5911 8395 

R&D 553 624 797 1786 1609 2224 

Quality 133 263 301 503 420 535 

S&M 88 250 237 248 264 459 

G&A 564 793 979 1793 2048 3323 

Total Opex 2565 3892 5058 8641 10252 14936 

OtherExpenses (Income 99 96 566 977 1256 2017 

EBIT ($3514) ($4352) ($5492) ($7060) ($7329) ($8135) 

   http://gawker.com” 

“Mike Dempsey, an analyst at CB Insights who has written extensively on Uber, 

explained to Gawker  that Uber classifies everything it takes in after paying out its drivers 

as net revenue, and then deducts its other expenses—cost of sales, operations, etc.—to 

come up with a final (negative) number for profits”.28 

However, the Uber balance sheet shows how the company’s cash trove has ballooned, 

even as it takes a loss. 

 
  

                                                           
28

  Ibid 
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Table- XIII 
“Balance Sheet of Uber 

“Confidential UBER 
(In thousands) Q2 2014 

(Unaudited) 
2013 

(Unaudited) 

ASSETS 
CURRENT ASSETS: 
Cash and cash equivilents 
Account receivable 
Prepaid expenses and other current assets  

 
 

$1161922 
21436 
16930 

 
 

$236291 
12614 
7267 

Total current assets $1200282 $256173 

PROPERTY AND EQUIPMENT – Net 
Restricted Cash 
Other Assets 

54004 
26094 
4350 

9383 
1010 
1679 

TOTAL ASSETS $1284735 $277245 

LIABILITIES AND STOCKHOLDERS’ EQUITY   

CURRENT LIABILITIES; 
Accounts payable 
Accrued liabilities 
Other current liabilities 
 

 
$55472 

38021 
20913 

 

 
$11298 

16178 
13534 

Total current liabilities 114406 41010 

Long term liabilities 12395 6760 

TOTAL TERM LIABILITIES $126801 $42770 

STOCKHOLDERS’ EQUITY 
Preferred stock 
Additional paid in capital 
Accumulated other comprehensive (Loss) Income 
Accumulated deficit 

 
$1501701 

5763 
(991) 

(348544) 

 
318796 

4564 
(157) 

93728) 
 

Total stockholders’ equity $1157934 $229475 

TOTAL LIABILITIES AND STOCKHOLDERS’ 
EQUITY 

$1284735 $277245 

 
Source : http:gawker.com” 

2.70 Conclusion : 

In case of all companies accumulation of cash asset seems to be coexisting with high 

expenditure which enables the company to show negative figures for EBITN (Earning 

before Interest and Taxes).  The cash balance is because of angel and venture capital 

investment. 

Tax issues are a very nebulous in case of all 5 companies. Most companies show loss, 

Expedia shows deferred income tax payable. Flipkart is yet to show profit. Its layering of 

several organisation gives scope for tax avoidance.E-bay and Amazon.com have made 
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profits but tax paid by them is not indicated. In terms of sales tax and VAT, the figures 

appear to be way off the mark. Given the origin  based VAT in India and market place 

model the firms like Amazon and Flipkart only pay service tax, though billing is done by 

Amazon and the responsibility falls on the dealer who is fulfilling the order. Haziness 

surrounding tax regime provides ready receipe for tax avoidance. 

Data was collected from DG-System CBEC. The table shows the service tax paid by 

Expedia, Uber and Flipkart during the last 3 years. For 2014-15, Expedia paid Rs.35 

lakhs, Flipkart paid Rs.19.76 crore and Uber paid Rs.1.94 crore as service tax. Flipkart 

paying Rs.19.76 crore for the fiscal 2014-2015 is surprising because the company claims 

that its sale has exceeded 1 billion dollar. During 2015-16, Uber have paid Rs.24.89 

crore, Flipkart Rs.16.96 crore and Expedia Rs.28 lakhs. Interestingly, these taxes are paid 

by several entities under each company.  

Sales tax figures from the Government of Telangana shows the Flipkart has not paid any 

tax during the last 3 years. Amazon has paid Rs.3.84 crore on a turnover of Rs.679 crore 

in Telangana. The sales have been effected through three companies of Amazon. 

The tax responsibility in India gives service tax resposibility to the Centre and the VAT 

responsibility to the States. If comnpanies do tax planning by structuring their sale, it is 

not possible to capture all the tax liability. Data though not complete potentially suggest 

tax avoidance. However, a single GST for goods and services will make these tax 

avoidance effort difficult.   
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Table –XIV 

“Revenue Details of E-Commerce Companies 

  

All Figures in Rs. Crore 

Financial Year Assessee Name 
Payment 

Cash 

Payment 
through 

ITC(Input 
Credit) 

2012-13 EXPEDIA ONLINE TRAVEL SERVICES INDIA PVT LTD. 0.20 0.00 

2013-14 EXPEDIA ONLINE TRAVEL SERVICES INDIA PVT LTD. 0.24 0.00 

2014-15 EXPEDIA ONLINE TRAVEL SERVICES INDIA PVT LTD. 0.35 0.00 

2015-16(H1) EXPEDIA ONLINE TRAVEL SERVICES INDIA PVT LTD. 0.28 0.90 

        

2012-13 FLIPKART INDIA PRIVATE LIMITED 0.77 0.13 

2012-13 FLIPKART INTERNET PRIVATE LTD 1.39 2.61 

  Sub-total(Flipkart :2012-13) 2.16 2.74 

2013-14 FLIPKART INDIA PRIVATE LIMITED 0.82 0.14 

2013-14 FLIPKART INTERNET PRIVATE LTD 0.89 16.70 

2013-14 Flipkart Payment Gateway Services Private Limited 0.15 0.19 

  Sub-total(Flipkart :2013-14) 1.87 17.03 

2014-15 FLIPKART INDIA PRIVATE LIMITED 13.38 1.98 

2014-15 FLIPKART INTERNET PRIVATE LTD 5.63 85.71 

2014-15 Flipkart Payment Gateway Services Private Limited 0.75 1.19 

  Sub-total(Flipkart :2014-15) 19.76 88.88 

2015-16(H1) FLIPKART INDIA PRIVATE LIMITED 9.13 2.08 

2015-16(H1) FLIPKART INTERNET PRIVATE LTD 7.84 97.57 

2015-16(H1) Flipkart Payment Gateway Services Private Limited 0.00 0.00 

  Sub-total(Flipkart :2015-16,H1) 16.96 99.65 

        

2012-13 UBER MARKETING  SOLUTIONS 0.0002 0.00 

2012-13 UBER PROJECTS PVT LTD 0.00 0.01 

  Sub-total(Uber :2012-13) 0.00 0.01 

        

2013-14 UBER MARKETING  SOLUTIONS 0.0004 0.00 

        

2014-15 UBER CONDO LLP 0.00 0.01 

2014-15 Uber India Systems Private Limited 1.03 0.00 

2014-15 UBER MARKETING  SOLUTIONS 0.02 0.00 

2014-15 UBER MINING PRIVATE LIMITED 0.86 0.05 

2014-15 UBER SOLUTIONS 0.03 0.00 

  Sub-total(Uber :2014-15) 1.94 0.06 

2015-16(H1) UBER DESIGN & CONSTRUCTIONS (PROP.SMITA D DATTA) 0.07 0.00 

2015-16(H1) Uber India Systems Private Limited 24.81 0.00 

2015-16(H1) UBER MARKETING  SOLUTIONS 0.01 0.00 

2015-16(H1) UBER SOLUTIONS 0.003 0.00 

  Sub-total(Uber :2015-16,H1) 24.89 0.00 

Source: DG-System,CBEC [Data for FY 2015-16 is upto 30 Sep. (April-Sept.), 2015 only]” 
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For Amazon, Snapdeal and Jabong, data was collected from sales tax department of Telangana. Upto 2014-15, no tax has been paid though 

sale of Rs.328 crore has taken place. During 2015-16 though Rs.635.34 crore worth merchandise has been sold through VAT dealers, amount 

of VATable transaction is 49.66 crore out of Rs.519 crore worth has been sold. It is possible that tax has started flowing this year. Amazon’s 

fulfilment centres started operating from 23.5.2015. But sale and tax figures show that a lot of small sales are not taxable. In case of Jabong 

and Snapdeal tax earned is zero though Snapdeal logged Rs.430 crore worth sale and Jabong logged Rs.50 crore. 

Table-XV 

“Information on e-Commerce 

    Flipkart Amazon (FBA) Amazon (SOA) Amazon  (Total) Snapdeal Jabong 

    2013
- 
14 

2014 
-15 

2015- 
16 

2013- 
14 

2014- 
15 

2015- 
16 

2013-
14 

2014-
15 

2015-
16 

2013-
14 

2014-
15 

2015-
16 

2013-
14 

2014-
15 

2015-
16 

2013-
14 

2014-
15 

2015-
16 

                                        

1 All india G.M.V       406.62 5009.5 6759.8       406.62 5009.5 6759.8 2000 6100   430 800   

2 Total value of goods 
entered into 
Telangana 

      23.83 328.23 573.33 7.11 57.51 97.39 30.94 385.74 670.72 140 430   30 50   

A Sold  Direct to 
Customers of 
Telangana from the 
outside the state 

      23.83 328.23 519.82 6.67 53.79 92.58 30.5 382.02 612.4 140 430   30 50   

B Sold through the 
registered VAT 
dealers of 
Telangana. 

      NA NA 635.34 6.62 37.99 44.6 6.62 37.99 679.94             

  a)      Amount of 
VAT turnover done 
by the above dealers 

          49.66 0.44 3.71 4.81 0.44 3.71 54.47             

b)      VAT paid           3.84       0 0 3.84             

  c)      Amount of 
CST turnovers done 
by the above dealers 

          542.19 6.18 34.28 39.79 6.18 34.28 581.98             

d)      CST paid           39.63       0 0 39.63             

- Source: Commercial Tax Department, Govt.  of Telangana.” 
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CHAPTER-III 

 

Review of Literature: Economic Aspects and Taxation of E-commerce 

 

3.0:  Electronic commerce can usefully be defined as “the use of computer networks to 

facilitate transactions involving the production, distribution, and sale and delivery of goods 

and services in the marketplace.”1 

 

3.10:  This Thesis is mainly concerned with four types of electronic commerce: 

 

- commerce in ‘tangible products’ (e.g., books, mobile phones and Life Style 

products), 

-  commerce in ‘digitized content downloaded from the Internet’ (e.g., software, 

music, games, and videos), and 

- Services with tangible analogue like travel service or financial services 

- Services without tangible analogue and intangibles. 

 

Terminology: References to “remote sales” and “electronic commerce” are to transactions 

that often cross state or national boundaries. They inevitably are linked to the constitutional 

taxing powers of the states and with international relations in the tax field.  “Mail order has 

been the traditional remote sale. But sale to a consumer in another State by telemarketing or 

internet purchase is also part of the remote sale. Electronic commerce is a (non-traditional) 

form of remote sale. 

 

3.11:  The body of literature dealing with its expected impact on international tax policy 

has grown along with E-commerce. But the technologically advanced countries have taken 

the lead in analyzing the expected effects of electronic commerce on tax policy and 

resultantly it is more from their perspective. A number of policy papers and studies have 

been issued by countries including the United States, Canada and Australia, and the 

                                                 
1 Howard E.  Abrams and Richard L. Doernberg, “How Electronic Commerce Works,” State Tax Notes 13 (May 1997): 123-36.  
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international organizations in which these economically and technologically advanced 

countries participate actively. The European Union2  and many revenue agencies have also 

issued major position papers and studies in the area of electronic commerce and existing 

international tax rules.  

 

3.20:  In addition, several joint statements and declarations have been made by various 

countries. Mostly using data from the U.S., several studies explore “various aspects and 

implications of not taxing e-commerce, domestically and internationally” (Bruce & Fox, 

2000; Goolsbee, 2000; Goolsbee & Zittrain, 1999) or EU or OECD countries (McLure, 

2003). These studies do not focus on the potential impacts of taxation or lack of it in relation 

to developing countries. 

 

3.21:  Several studies “look at the impact of electronic commerce on tariff revenue”, in the 

context of both developed and developing countries. Teltscher (2002) presents “data on 

potential revenue losses from import duties on a number of products that have been traded 

physically in the past but are increasingly being imported digitally”. The finding of the study 

is that while developing countries account for only 18.5% of world imports of digitized 

products, their share in tariff revenue resulting from these imports is roughly 65%. The 

study reports that the absolute value of loss of tariff revenue for developing countries is 

more than that for the developed countries.  

 

3.22:  While Teltscher (2002) takes into account only goods, Mattoo et al.(2001) primarily 

“focus on the electronic supply of products, that is, electronic services”. According to their 

estimates, “tariff revenue currently collected from printed matter, recorded tapes, CDs and 

packaged software represents on average, is less than 1% of total revenue, and a small 

0.03% of total fiscal revenue”.  Optimistically, the study points that “these revenue losses, 

while small, have to be weighed against the revenue gains from increasing productivity due 

to e-commerce”. 

                                                 
2
 The policy if the European Union with respect to electronic commerce was artriculated in a European 

initiative in Electronic Commerce (1997), http://www.cordis.lu/esprit/src/economic.htm (“European 

Report”). The main concern for the European Union has been the impact of electronic commerce on its value 

added tax (VAT) system.  
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Panagariya (2000) discusses the “main economic issues raised by e-commerce for the WTO 

and developing countries”. He suggests that e-commerce by being classified as trade in 

services, General Agreement on Trade in Services (GATS) will apply and it would be fair to 

developing countries. While the existing studies examine various aspects of e-commerce, it 

is easy to observe that both qualitative and quantitative literature on e-commerce in 

developing countries is limited. 

 

3.30:  The international debate in respect of the taxation issues from electronic commerce 

is largely driven by the OECD’s Committee on Fiscal Affairs (CFA), which has assumed a 

leading role in the process as developed countries have generally agreed that the OECD is 

the most appropriate  to take forward the tax policy issue. Many contend that the OECD is 

not as inclusive as other forums (such as the WTO) and is therefore limited in being able to 

secure international consensus on the tax issues relating to electronic commerce. Despite 

that the primary form of tax coordination among countries is currently being carried out by 

the OECD’s CFA, as supported by the activities of its various Working Parties.3  

 

3.31:  The recent work of the OECD in the area of electronic commerce can be traced back 

to November, 1997 when “Turku Conference” with the theme “Dismantling the Barriers to 

Global Electronic Commerce was organized by the OECD.4 Immediately prior to the main 

conference, the CFA organized an informal Round table discussion between business and 

government and considered a paper entitled Electronic Commerce: The Challenges to Tax 

                                                 
3
 The OECD currently represents the most influential and central international organization for international 

tax issues. This Committee meets annually in Paris and it is attended by representatives of tax administrations 

of all OECD countries. The meetings of the OECD help officials from Member countries and discuss particular 

technical issues as well as providing a forum to ascertain current thinking and attitudes towards particular 

issues. The OECD also provides a forum for the exchange of information and the facility to develop agreed 

positions with respect to particular issues. For all these reasons, the OECD is very valuable and represents an 

example of a multilateral institutional attempt to coordinate the tax policies of various countries. 
4
 Conference and background documents relating to this conference are available at 

http://www.oecd/dsti/sti/it/eec/act/turkudoc.htm, including the OECD background document, “Dismantling 

the Barriers to Global Electronic Commerce”, which described the main themes, potential solutions, and 

organizations that may help implement solutions to the challenges created by electronic commerce. 
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Authorities and Taxpayers (“Turku Discussion Paper”),5 which identified a number of areas 

where electronic commerce could impact taxation administration. The CFA also identified a 

number of criteria that governments could use in their search for appropriate ways to 

“approach the problems of taxing electronic commerce, including simplicity, certainty, and 

avoidance of economic distortions” 

 and focusing on adapting existing tax arrangements to the Internet rather than examining 

the introduction of new forms of taxation. 

 

3.32:  Following the Turku Conference, much work has been undertaken by the OECD 

and revenue authorities, as well as international organizations (e.g. the International Fiscal 

Association), to provide greater certainty and clarification on how existing tax rules might 

apply in an electronic commerce environment. To this end, the OECD was mandated to 

prepare a framework for the taxation of electronic commerce that was presented at a 

Ministerial Conference held by the OECD in Ottawa in October 1998 entitled “A Borderless 

World: Realising the Potential of Global Electronic Commerce” (Ottawa Conference”). A 

discussion paper was prepared by the CFA and presented for discussion at the OECD 

Government/Business Dialogue on Taxation and Electronic Commerce that took place as 

part of this conference.6 

 

3.33:  It was agreed at the Ottawa Conference that the same principles that governments 

apply to the taxation of conventional commerce should apply equally to electronic 

commerce. These principles include the well-known tax policy principles of neutrality, 

efficiency, certainty and simplicity, effectiveness and fairness, and flexibility. The CFA used 

                                                 
5
 “Electronic Commerce: The Challenges to Tax Authorities and Taxpayers”. An Informal Round Table 

Discussion between Business and Government, 18 November 1997, Turku, Finland,<http: 

www.oecd/daf/fa/e_com/turku_e.pdf> 
6
 “Electronic Commerce: A Discussion Paper on Taxation Issues”. A Discussion Paper prepared by the 

Committee on Fiscal Affairs of the OECD presented for discussion at the OECD Government/Business 

Dialogue on Taxation and Electronic Commerce held in Hull, Quebec on 7
th

 October 1998, 

http://www.oecd.org/daf/fa/E_COM/discuss.pdf,  
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these tax principles to draw the following conclusions that were reflected in one of the 

conference reports, Electronic Commerce: Taxation Framework Conditions.7  

 

3.34:  Turning specifically to the work of the OECD that directly relates to the areas to be 

covered by the thesis, the starting point is a document that was released by the CFA at the 

time of the Ottawa Conference entitled Revision of the Commentary on Article 12 

Concerning Software Payments (“Revised Software Commentary”).8 This document dealt 

with the characterization of transactions involving software.  This work is significant as 

many argue that as software represents the typical case of an electronic commerce 

transaction, the results of the OECD’s work in this regard could be applied to other digital 

products.   

 

3.35:  Following the Ottawa Conference, the OECD consulted with business and 

determined its priority areas and on the basis of this established a work programme to cover 

the following areas: “characterization of income (royalties/sales of goods and services); 

permanent establishments, transfer pricing and attribution of profits to permanent 

establishments; consumption taxes (such as VAT/GST); and tax administration and 

compliance”. 

 

3.36:  While the literature seeks to explain the problems and challenges that are created by 

electronic commerce, not many solutions have been proposed.  The preponderant approach 

has been to believe that electronic commerce related challenges can be met within the 

current concept. Indeed, there is an emerging consensus (at least among OECD countries) 

which revolves around countries utilizing existing Taxation concepts and principles;9 

                                                 
7
 Committee on Fiscal Affairs, OECD, Electronic Commerce: Taxation Framework Conditions (endorsed by the 

OECD Member countries on 8
 
October, 1998 at the OECD Ministerial Conference on Electronic Commerce), 

http://www.oecd.org/daf/fa/e_com/framewke.pdf> (“OECD Taxation Framework Conditions”). 
8
 See generally http://www.oecd.org/daf/fa/treaties/art12_e.pdf> 

9
 The literature dealing with the question of how to tax electronic commerce shows that a clear preference 

for applying existing international tax principles to confront the challenges presented by electronic commerce 

has developed between the OECD and other international organizations and governments which have 

considered the problems in this area. This preference can be traced back as far as the Ottawa Conference, 

that was held in October, 1998, which strongly endorsed the need to maintain traditional international tax 

policy principles: see generally, “Joint Declaration of Business and Government  Representatives 

Government/Business Dialogue on Taxation and Electronic commerce” (7 October 1998), 
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maintaining neutrality between electronic commerce and traditional commerce; not 

considering new or additional taxes; and finally, seeking international cooperation on 

taxation policies and principles. 

 

3.40:  THE DEBATE OVER TAXATION OF ELECTRONIC COMMERCE 

   

Whether E-Commerce should be taxed or not, the debate goes on. Principles  embodied in 

an “Appeal for Fair and Equal Taxation of Electronic Commerce” endorsed by more than 

170 academic tax economists and professors of law10   encapsulates the broad consensus on 

the principles by which consumption tax should be guided. The principles are: 

 

1. Electronic commerce should not permanently be treated differently (be it exemption 

or taxed more) from other commerce.  

2. “Remote sales, including electronic commerce, should, to the extent possible, be 

taxed by the state of destination of sales, regardless of whether the vendor has a 

physical presence in the state”  and in no case origin based taxation be resorted to 

and in case of difficulty, surrogate system should be worked out.  

3. Required simplification should be brought in to make destination-based taxation of 

sales feasible.  

4. Efforts should be made to eliminate burdens of compliance on sellers.  

 

The big question, i.e.: “Should states tax e-commerce?  can be answered depending on the 

situation existing relative to conventional commerce. If a software is taxed in conventional 

commerce, in remote supply it should be taxed and if not, electronic supply should not be 

taxed. 

 

3.41:  The concern many academics would show with regard to taxability of e-commerce 

is the belief that it enable states to enrich their coffers beyond their reasonable needs. It 
                                                                                                                                                      
http://www.oecd.org/daf/fa/E_COM/jndec_e.pdf. (“The taxation framework for electronic commerce should 

be guided by the same taxation principles that guide governments in relation to conventional commerce”).  
10

 Federalism in the Information Age: Internet Tax Issues: Hearing Before the Senate Comm. On the 

Budget,106
th

 Cong.(2000) (attachment to statement of Charles E. McLure,Jr. Senior Fellow, Hoover 

Institution, Standford University). 
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depends on the philosophical appetite of the academic in public good provision. The 

proposed “Internet Tax Elimination Act”, which extends and makes permanent the “Internet 

Tax Freedom Act” (“ITFA”), would immunize from tax not only the typical remote sale 

(e.g. the purchaser of a book from Amazon.com), but also the local purchase of goods and 

services as long as the transaction was “conducted through Internet access.” 

 

3.42:  The tax academicians strongly endorse the view that a vendor should be required, to 

the extent possible, to collect and remit tax on its sales into a jurisdiction regardless of 

whether the vendor has a physical presence in the state. In the taxation debate physical 

presence and nexus requirement have generated substantial debate. Without simplified sales 

tax and use tax rule nexus may be justifiable as a short-term solution because of the 

compliance burden it entails but is hardly defensible as a long term solution. 

 

3.50  Arguments for and against Preferential Taxation of Electronic Commerce 

 

As a matter of principle, some believe that electronic commerce should not be taxed, while  

Others believe as strongly that it should be.11 Some are entirely against taxation of e-

commerce making an infant industry argument. They give traction to their argument based 

on Austan Goolsbees’ study on the importance of network externalities and the negative 

effects taxation has on electronic commerce.12 While Goolsbee clearly advocates at most a 

temporary moratorium on taxation of electronic commerce13 and temporarily moratorium 

                                                 
11

 For further discussion, see Charles E. McLure, Jr., “Electronic Commerce and the State Retail Sales Tax: A 

Challenge to American Federalism, “International Tax and Public Finance 6 (May 1999): 193-224. 
12

 Austan Goolsbee, “In a World without Borders: The Impact of Taxes on Internet Commerce,.” forthcoming, 

Quarterly Journal of Economics; Austan Goolsbee and Jonathan Zittrain, "Evaluating the Costs and Benefits of 

Taxing Internet Commerce," National Tax Journal, 52(3), September 1999: 413-428; and Austan Goolsbee and 

Peter Klenow "Evidence on Learning and Network Externalities in the Diffusion of Home Computers," 

National Bureau of Economic Research, Working Paper No. 7329, September 1999. 
13

 Goolsbee and Zittrain, “Evaluating the costs and benefits of Taxing Internet Commerce,” p.424, state, “The 

major network externalities are likely to exhaust or at least diminish once the Internet achieves major scale. 

Too often, infant industry protections turns into established industry protection. Further, we expect that 

eventually there will be an important negative network externality… increasing Internet congestion…. The 

congestion problem is likely to get worse as the Internet grows and it argues against subsidizing the growth 

rate through tax policies.” Goolsbee signed the “Appeal for Fair and Equal Taxation of Electronic Commerce” 

presented to the Advisory Commission on electronic Commerce on December 15, 1999 and reproduced in 

the appendix to this chapter. 
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might have run itself out over the interregnum, the argument does not specify how long the 

exemption will be.  

 

3.51:  Opposition to preferential tax treatment: The opponents of tax oppose 

preferential treatment on the grounds of tax advantage vis-à-vis traditional commerce, 

distortion in the economic decision making and the resultant economic inefficiency. They 

believe that tax neutrality between the conventional commerce and electronic commerce 

requires e-commerce to be taxed. Secondly, preferential treatment will widen the “digital 

divide,” favoring those who are more affluent members of the society who have access to 

internet. 

 

3.52:  Apart from negative effect on revenues of the States if exempted from tax, 

competitive disadvantage to the main street vendors will be evident. If tangibles and 

intangibles are taxed differently and the latter were exempted, the choice towards digital 

delivery will harm commerce. Similarly, exemption of digital commerce will “aggravate 

distortions of locational decisions”.  

 

3.53:  Impediments to Equal Tax Treatment of Electronic Commerce 

 

1. Neither the tax administrators nor the vendor “know the identity, or even the 

location, of the parties to a transaction conducted over the Internet”. This anonymity 

involving on-line transaction increases the cost and complexity of compliance and 

administration of the tax, be they destination or origin based.   

2. Sale of digital content is essentially borderless, ordered and delivered on line. The 

characteristic of digital content enables easy reproduction without concomitant 

record generation.  

3. Vendors of digitized content may be located cross border without coming under the 

tax jurisdiction and thus “beyond the reach of tax authorities”.  

4. Payment for purchases in electronic commerce may be made with digital money and 

other instruments which creates problem for tracing the transaction Effective tax 



64 

 

administration may face an impossible challenge on the face of digital content, 

foreign vendor, anonymity and untraceable money. 

5. Destination principle which is followed in the jurisdiction where consumption takes 

place is more widely accepted among nations because of inherent equity, less 

likelihood of distortion in locational decision (than origin based taxation). Taxation 

of consumption in the consumption jurisdiction also provides “better proxies for 

benefit of public services”. Origin based taxation for electronic commerce for digital 

content though easier to implement will provide an impetus for “race to the bottom”. 

The problem of location of the customer could be a challenge to implement 

destination principle. 

 

3.60: How Much Revenue Is at Stake? 

 

A decade ago it was predicted that because of e-commerce the States tax base would vanish 

into cyberspace. Even before the end of the dotcom boom it came to be realized that these 

fears could have been overstated.14 

 

3.61:  Cline and Neubig (1999) found revenue losses in 1998 from the failure to tax 

electronic commerce to be only “one-tenth of one percent of total sales tax revenue”. 

Goolsbee and Zittrain (1999) estimated that revenue losses in 1998 were “less than one-

quarter of one percent of sales tax revenue” and that “in 2003 losses would be less than 2 

percent of total sales tax revenues”. Bruce and Fox (2000) estimated losses in 2003 “to be 

about 1.5 percent of total state and local tax revenues”; they did not translate this figure into 

percent of sales tax revenues. Emphasizing the uncertainty of any such estimates, the 

General Accounting Office (2000) “estimated that revenue losses for 2000 would be less 

than 2 percent of total sales tax revenues” and that “in 2003 revenue losses would fall within 

the range of 1 to 5 percent of total sales tax revenues”.  

 

                                                 
14

 For further discussion, see McLure, “Taxation of Electronic Commerce.” And McLure, “Electronic Commerce 

and the Tax Assignment Problem.” 
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3.62:  Donald Bruce & William Fox of University of Tenessee, prepared a national 

estimate of revenue loss using detailed forecasts of e-commerce transaction from 2003 to 

2008. Their assumptions yielded compliance rate of 40 percent for online B2C and 72 

percent for online B2B transactions. The estimated revenue loss of $ 16.1 billion in 2003 

rose to $33.7 billion by 2008.  In a scenario analysis the range of revenue loss is “between $ 

21.5 billion and $ 33.7 billion”. This revenue loss represented “between 3.9 and 6.1 percent 

of actual 2003 sales tax”. Actually, e-commerce logged figures much above the forecast 

figure and hence revenue loss will be much higher and is statistically significant. 

 

3.63:  George R. Zodrow,15 following the model for “optimal taxation of traditional and 

electronic commerce”, found out that simplest characterization of result is that “optimal tax 

rates on e-commerce tend to cluster around the rate applied to traditional commerce”. The 

model is a modified version of “the standard single-period optimal commodity taxation 

model with fixed producer prices described in Auerbach and Hines (2002)”.16 “Individuals 

are assumed to maximize a standard utility function defined over several consumption goods 

and leisure. There is no source of exogenous income and only commodity taxes are allowed. 

These rather stark assumptions simplify the model and allow for clear analogies to the 

similar model of Sandmo (1981). However, they admittedly are fairly stringent, especially 

since one would expect that the number of individuals making online purchases as well as 

the set of goods sold over the Internet would increase over time”.17 It also concluded that 

“the optimal differentials calculated, it is unlikely that traditional prescription of uniform 

taxation should be overridden by optimal taxation concerns, once the administrative and 

political difficulty of implementing differential taxations are taken into account”.18 

 

                                                 
15

 George R. Zodrow 
16

 Since Auerbach and Hines provide a detailed treatment of the basic optimal commodity taxation problem, 

the derivations of the results are outlines here, derivations of the results in this paper are also provided in 

Zodrow (200%). The model of consumer behavior utilized is also generally similar to that used by Alm and 

Melnick (2003) in their empirical analysis of the sensitivity of the demand for Internet goods to preferential 

tax treatment, except that it treats traditional goods and Internet goods as close rather than perfect 

substitutes, and allows for leisure and a separate good that is exempt from sales tax for distributional or 

social reasons.  
17

 George R. Zodrow. 
18

 Electronic commerce and Tax Base Erosion, D.G. Research, European Parliament, Economic Affairs Series, 

ECON IOS EN-01-1999.  
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3.64:  Though there seems to be little statistical evidence that tax base of consumption tax 

has eroded and it has not been measured successfully so far how much of revenue 

Governments have lost because of sales conducted over internet, it is evident that the nature 

of electronic commerce on internet provides opportunity for tax evasion. As per European 

Parliament’s research, E-commerce can provide possibilities of tax avoidance.19 Since E-

commerce includes both goods, services and electronically delivered goods, taxation issues 

become complex.  

 

3.65:  On the basis of the model developed by them, James Brox and Christina Fader20  

projected that “by 2005 business-to-consumer electronic commerce will be in the range of 

$31 billion in Canada, or approximately three percent of total Canadian consumer 

transactions”. If the parameters of the tax function are not changed, “the resultant prediction 

of lost sales-tax revenues would be $1.3 billion, or roughly two percent of the expected level 

of Canadian sales-tax collections”. 

 

3.66:  Research supporting tax on E-Commerce Sales  

 

Bruce, Fox and Murray analyzing taxation of E-commerce “in the context of optimal 

taxation”, investigated separately “the taxation of business purchases of intermediate goods, 

the taxation of consumer purchases of final goods and services and various issues of 

administration and compliance cost as they apply to development of e-commerce”.21 The 

authors concluded “that optimal tax literature cannot be used in support of a blanket tax 

exemption for internet purchases. Certain conditions could lead to the optimality of an 

exemption, but those conditions are not likely to be met in practice”.22 The findings of the 

study are: 

 

1. “It is inconsistent to collect differential rate of taxation resulting from inability to 

collect taxes on remote sales. This is unlikely to be consistent with optimal tax 

                                                 
19

 James Brox & Christina Fader, University Waterloo, “Forecasting Tax Implication of B2C E-Commerce 2005”. 
20

  Ibid.  
21

 Donald Bruce, William Fox and Mathew Murray, “To tax or not to tax? The case of Electronic commerce. 
22

 Ibid. 
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theory. Findings are more likely to suggest greater rather than lesser taxation of 

e-commerce”. 

2. “Non taxing B2B cannot be justified. As per optimal tax theory where the 

circumstances for taxation are enumerated as constraints on the set of commodity 

tax rates that can be imposed and when the industries are characterized by higher 

degree of imperfect competition. When there is difficulty in taxing final product, 

there is a role for taxing inputs”. 

3. “There is no evidence to show that changes in excess burden plus administration 

and compliance costs of taxing e-commerce are sufficiently high to warrant 

blanket exemption of all transactions”23. 

 

3.70:  Studying behaviour shifts due to e-commerce taxation, 

 

Goolsbee24 (1999) presented an empirical analysis of “how local taxation affects the 

decision of consumers to initiate Internet purchases”. His results do suggest that “taxation 

plays a role in e-commerce”. “Higher tax jurisdictions have higher Internet purchase rates, 

and, further, the impact of taxes on Internet commerce appears to be greatest for online 

products that, a priori, are most likely to save the buyer from paying taxes”. The author did 

acknowledge that the “future may see substantial losses of sales and use tax revenues under 

the current US tax regime”. Interestingly, his solution is to “make all Internet-based sales tax 

free for a few years to encourage growth of ecommerce, but to make the sales taxable in the 

future”.  

 

Goolsbee averred that “the impact of taxes on the decision to adopt new technology” can 

make dead weight losses even bigger if access is charged, even preventing diffusion of 

technology. “But he put a caveat too. The fact that applying taxes would reduce Internet 

Commerce”, as for him, “did not imply that such commerce should not be taxed”. Admitting 

the economic distortion created by divesting commerce from retail stores to online venues 

simply to avoid taxes, he was of the opinion that “to justify lower tax rate for e-commerce 

                                                 
23

 Donald Bruce, William Fox and Mathew Murray, “To tax or not to tax? The case of Electronic commerce. 
24

 Gloosbee Austan and Jonathan Zittrain (1999) “Evaluating the costs and benefits of taxing internet 

commerce,” May 
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requires some positive externality or some especially high cost of compliance” conceding 

that externality issues is a matter of opinion not amenable to testing. 

 

Sang-Ho Lee25 in his paper has considered an “e-commerce market and examined the 

equilibrium prices of online and offline firms when commodity taxes on transactions are 

imposed”. He then “compared price differences between online and offline markets at the 

symmetric and co-existence equilibrium”. It is demonstrated therein that “the equilibrium 

prices depend on the online access cost, offline transportation cost, and taxes rates”. After 

accounting for the government tax revenues, he investigated the optimal tax difference 

between online and offline taxes. It is indicated that “the optimal tax difference depends not 

only on the ratio of online access cost and offline transportation cost, but on tax distortion 

cost”. He found that when tax distortion cost is sufficiently low, the optimal condition to 

have a higher online tax than offline tax is that the ratio of access cost and transportation 

cost is sufficiently high. However, when tax distortion cost is sufficiently high, tax revenues 

effect is strong to the social welfare and thus, tax should be placed to the balanced level 

between the two markets at the equilibrium. Specifically the optimal condition are(i) for a 

higher online tax than offline tax is that the ratio of access cost and transportation cost is 

sufficiently low; and (ii) for a lower online tax than offline tax is that the ratio of access cost 

and transportation cost is sufficiently high. 

 

3.71:  Problem Areas: Physical presence, Permanent Eastablishment and Nexus 

 

 Physical presence of the supplier in the source country, where the sale has been effected or 

income has been earned, has been the litmus test for taxing right and determination of tax 

jurisdiction. In a traditional context, McLure argues that taxation based on the benefit 

principle suggests that a physical presence is probably needed to establish tax nexus for 

source-based taxation.26 “Many of the services provided by the Government (e.g. police and 

fire protection)” that benefit businesses which provide tangible goods and services would 

                                                 
25

 Sang-Ho Lee, Price – “Competition between online and offline firms in Electronic Commerce Market and 

discriminatory Taxation – Hitosubeshi Journal of Economics, Vol.47, No.1 (June 2006). 
26

 Charles McLure, Jr. “Source based taxation and alternative to the concept of Permanent Establishment in 

Canadian Tax Foundation (.ed).2000 Worl Tax Conference Report (2000). 
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only be available and relevant in the case where such businesses maintain a physical 

presence in source countries. “An important issue raised by electronic commerce is where 

income should be regarded as being generated”, if all the value of what is sold is created in 

the residence country but the customers that determine that value are in the source country. 

“In such cases, from an economic perspective, the only contribution of a source country 

would often be its customer base or market”. In this context, it could therefore be argued 

that source countries “provide little or no benefits relevant to the production of income that 

would justify source-based taxation under the benefit principle”. This argument can, 

however, be challenged. First, Skaar provides support for the view that “even if a business 

does not have a physical presence in the source country it benefits substantially from its 

infrastructure and therefore should make a contribution to the source country, consistent 

with the benefit theory of taxation”. According to him: 

 

“A [permanent establishment] is merely a piece of evidence of economic allegiance, not 

the reason for source-state taxation. The circumstance that short-term business operations 

may accumulate substantial profits from domestic sources indicates on the contrary that the 

taxpayer benefits substantially from the infrastructure of the host country, even though no 

[permanent establishment] exists. It seems that an enterprise which does not need to invest 

in immovable facilities, or other fixed places of business, may still derive considerable 

advantages form the community in which its income sources located. Today, the 

performance of a business activity in another country, the duration of the activity and the 

profits arising from it, are per se significant arguments… [that] requires all enterprises 

which obtain such benefits from a country to render a corresponding contribution to 

this society, whether or not they have a [permanent establishment]”. 
27

   

 

3.72:  Physical presence permanent establishment  

 

“A physical permanent establishment will only exist if all of the following conditions are 

satisfied:28 

                                                 
27

 Arvind A Skaar, Permanent Establishment: Erosion of a Tax Principle (1991),pp 559-60. 
28

 Article 5(1) of the OECD MC. 
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1. There exists a place of business, such as premises, or in certain instances, machinery 

or equipment;  

2. The place of business must be fixed – that is, established at a distinct place with a 

certain degree of permanence; and 

3. Business must be carried on through this fixed place of business”.  

 

A “place of business” “includes any premises, facility, or installation for carrying on 

business, whether or not it is used exclusively for that purpose”.29 It is not necessary that the 

premises, facilities or installations be owned or rented by the enterprise, so long as they are 

“at the disposal” of the enterprise”.30 A place of business can also be constituted by 

machinery or equipment used by an enterprise.31 These issues become relevant in an 

electronic commerce context, where, for example, it may become necessary to determine 

whether a computer server constitutes a place of business and whether leased space on a 

server can constitute a place of business in a requisite sense.  

 

3.73:  The “fixed” requirement contains both a geographical and temporal element. To 

satisfy the geographical requirement, the place of business must have a definite spatial 

location.32  This does not mean that “the equipment constituting the place of business has to 

be actually fixed to the soil on which it stands”.33 Rather, the OECD Commentary states that 

“for a place of business to be fixed, there must be a link between the place of business and a 

specific geographical point”.34  In addition to the geographical component, the notion of a 

“fixed” place of business implies a temporal duration.35  

 

                                                 
29

 Paragraph 4 of the Commentary to Article 5 of OECD MC. 
30

 Therefore, the OECD Commentary provides that a pitch in a market place, or an area in a customs dept (e.g. 

for the storage of dutiable goods) may constitute a place of business:ibid.  
31

 Paragraph 2 of the Commentary to Article 5 of the PECD MC. 
32

 Richerd Doernberg and Luc Hinnekens, Electronic Commerce and International Taxation (1999), p.134. 
33

 Oaragraph 5 of the Commentary to Article 5 of OECD Mc. 
34

 Oaragraph 5 of the Commentary to Article 5 of OECD Mc. 
35

 Doernberg and Hinnekens, aboave note 14, p.134 
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3.74:  This does not mean everlasting or perpetual duration, but does not require a certain 

degree of permanency.36 Accordingly, the OECD Commentary provides that a place of 

business of a purely temporary nature is not fixed.37 At the same time, the OECD 

Commentary does not specify that a place of business needs to exist for a specified period of 

time to be considered fixed.38 The final requirement for a physical presence permanent 

establishment to exist is that the business of the enterprise must be “carried on” through a 

fixed place of business. The OECD Commentary provides that this usually means that 

persons who are dependent on the enterprise conduct the business of the enterprise in the 

state in which the fixed place of business is located.39 This implies the need for human 

intervention. However, the Commentary notes that vending machines and other automated 

equipment could constitute permanent establishments if the enterprise engages in business 

beyond the mere installation of such machines and equipment.40 

 

3.75:  Studying from the angle of income tax, Dale Pinto argues that source-based taxation 

(from geographical source of income) is theoretically justifiable for income that arises from 

international/cross-broder transactions that are conducted in an electronic commerce 

environment. Resulting source-based taxation should continue to apply in an electronic 

commerce context. His second argument is that the way in which source is defined for 

electronic commerce transactions needs to be reconceptualized. Dale Pinto suggested that 

there was a need to reconceptualise the way source is defined, reconceptualise the way of 

active and passive income for income tax. 

 

3.76:  Analysis of the way source is defined under the permanent establishment 

threshold in an electronic commerce context: 

                                                 
36

 Paragraph 2 and 6 of the Commentary to Article 5 of the OECD MC. 
37

 Paragraph 6 of the Commentary to Article 5 of the OECD MC (“ A permanent establishment can be deemed 

to exist only if the place of business has a certain degree of permanency ,i.e. if it is not a purely temporary 

nature”) 
38

 The OECD Commentary therefore states that if the place of business is not merely set up for a temporary 

purpose, but only exists for a very short period of time (e.g. due to the nature of the business, or death of the 

taxpayer), it can still be treated as fixed. Conversely, if a place of  business is established for a temporary 

purpose, it may be fixed, if it continue beyond a period of time that can no longer be considered 

temporary:ibid. 
39

 Paragraph 2 of the Commentary to Article 5 of the OECD MC. 
40

 Paragraph 10 of the Commentary to Article of the OECD MC. 
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Electronic commerce may be regarded as a further step in the introduction of mobility of 

business and evolution along the continuum that represents the way in which international 

business activities may be conducted.41 Further improvements in information and 

communication technologies, as well as in transport, allow for an increased mobility of both 

capital and labour, while at the same time facilitating a reduced need for non-resident 

businesses to maintain physical presences in source countries (especially for digitally 

produced and delivered goods and services).42 The characteristics of electronic commerce 

therefore arguably provide a better example for Skaar’s analysis of the increasing erosion of 

the permanent establishment principle than previous structural changes in international 

business operations did,43 and may thereby emphasise the need for a reconsideration in the 

way source is defined under the permanent establishment threshold – a view with which 

Professor Skaar himself has recently agreed. 

 

3.77:  With more mobile international business rules which require a physical presence of 

some sort at a specific geographical spot for a certain period of time becomes less 

adequate.44 The conclusion that may flow from this possibility is that it may signal a need to 

reconceptualise the way source is defined consistent with the notion that the “effects of the 

[permanent establishment] concept in international fiscal law [may] have changed”.45  

                                                 
41

 OECD, “Electronic Commerce: The Challenges to Tax Authorities and Taxpayers,” An informal Round Table 

Discussion between Business and Government, 18 November 1997, Turku, Finland, 

http://www./oecd.org/dsri/sti/it/ec/act/turkudoc.htm[14] (“few would dispute that the speed, global access 

and automation of functions provided by communications on the internet, the mobility it offers, and the 

potential for new payment systems, may change the way business is being undertaken. The use of electronic 

media creates a qualitative difference in the way existing activities can be carried out and taxed”). 
42

 Avi-Yonah, above note 47, p.15 (observing that the interaction, speed and electronic payment that has 

become possible due to electronic commerce allows for business activities to occur remotely on a much 

greater scale that in the past through, for example, mail-order or catalogue sales). The specific characteristics 

of electronic commerce that may impact upon the way in which source is defined under the permanent 

establishment threshold were examined and analysed in detail in the previous chapter of the thesis. 
43

 Support for this proposition may be found in the literature, see e.gog. Hinekens, above note 30, p.196 

(“The transition from the physical to the digital economy offers an even better case for applying Professor 

Skaar’s analysis of the increasing erosion of the [permanent establishment] principle”).  
44

 Skaar, above note 7,p.320. 
45

 Ibid, (adding that, “Rather than protecting the tax base in the source state, the permanent establishment 

principle today has become instrumental in ensuring avoidance of source-state taxation form some 

economically important business operations”). See also Hinnekens, above note 30, p.197 (quoting the OECD, 
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3.78:  Electronic commerce allows for the sale of goods and services that may be 

purchased by individuals over the Internet.  In a typical case, customers could log on to the 

Internet by dialing their Internet service provider (ISP) However, in the case of tangible 

products, delivery still needs to take place through traditional channels such as postal or 

courier services. This type of electronic commerce is often referred to as “off-line” or 

“indirect electronic commerce”, and the electronic presence of a business in this situation is 

mainly used to automate its marketing, purchasing and payment functions, with delivery by 

traditional means still being necessary. Therefore, as Cockfield has observed, this type of 

electronic commerce “devises new ways of selling old products”.46  However, in addition to 

being able to transact in tangible goods and services, electronic commerce allows for the 

sale of digitized goods (e.g. software and music), as well as digitized services (e.g. travel, 

banking and stock-trading).  

 

3.79:  Prof. Doernberg’s base erosion approach is to preserve the permanent establishment 

threshold for active income. But he has proposed a new test for tax nexus in source countries 

that is based on a withholding tax which is intended to apply to any base evading payment 

made by source country business tax payers to residence country businesses. 

 

Prof. Lue Hinnekens proposed a virtual permanent establishment approach which sought to 

adopt a threshold for source based taxation that is lower than that of traditional permanent 

establishment. A taxing nexus is created in the source country even in the absence of fixed 

place of business in such countries. On the basis of a virtual permanent establishment in the 

country of source, taxing jurisdiction is created. 

 

When consumption tax is collected on E-commerce, the likely dispute is not about whether 

states can impose the tax but about whether state governments can require electronic 

commerce retailers to collect the appropriate tax on their behalf rather than depending on 

purchasers to self-assess and pay the use tax. 

                                                                                                                                                      
“Jurisdictional concepts based on physical geography, such .. permanent establishment, may require 

modification  to fit the world of electronic commerce”). 
46

 Cockfield, above note 30,p.151. 
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“A state can only require vendors to collect sales taxes if the firms have substantial nexus in 

the state. The U.S. Supreme Court in its decision Quill Corp v. North Dakota, 112 U.S. 298 

(1992), ruled that “substantial nexus requires some physical presence in the state”. While 

nexus appears to be a relatively simple concept, “the Court did not give a precise definition 

of physical presence, leaving open additional issues for litigation on the meaning of physical 

presence”. In fact, the courts have often relied on facts and circumstances in determining 

whether a vendor has physical presence in the customer’s jurisdiction. 

 

Importantly, the Court concluded in Quill that a mail-order business selling in a state has 

sufficient presence or contact with the state to satisfy the Due Process Clause of the 

American Constitution but lacked sufficient presence to satisfy the “substantial nexus” 

requirement of the Commerce Clause. “Most analysts have presumed that findings like those 

in the Quill case, which are specific only to mail order sales, would also be applied to e-

commerce”.      

 

But businesses can avoid nexus by aggressive planning. “The presence or absence of nexus 

also can become an important issue between online competitors, depending on where they 

choose to locate their operations”. For example, Dell built a manufacturing plant in 

Nashville, Tennessee. “When construction on the plant began in 1999, Tennessee residents’ 

total cost of a Dell computer immediately became approximately 8 percent higher than 

Dell’s fellow online computer retailers because of the sales tax that Dell must now charge in 

Tennessee”. But Dell was “able to eliminate the Tennessee sales tax collection responsibility 

by structuring a subsidiary corporation, separate from the manufacturing corporation, to sell 

computers in Tennessee”. 

 

3.80:  Problem Area: Destination or Origin Principle for Consumption Tax 

The application of the benefit principle “to consumption taxation leads to taxation in the 

country where the consumption takes place”.47 

                                                 
47

 Westberg, Bjorn (2002) Cross-border Taxation of E-commerce, IBFD p.143.  
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With respect to the taxation of trade in goods among sovereign nations, a distinction can be 

drawn between the destination principle and the origin principle of taxation. “Under the 

destination principle exports are exempt from consumption tax – for example, a value 

added-tax (VAT) or a sales tax – and are subsequently taxed at the rate levied by the 

importing country, resulting in taxation at the place of consumption”. 

 

3.81:  “The destination and origin principles for indirect taxation are analogous to the 

source and resident principles for direct taxation. The difference between the destination 

and origin principles is that the destination principle imposes tax where consumption takes 

place, whereas the origin principle imposes tax where production takes place”. As with 

source taxation, one might argue that the origin principle distorts the location of production. 

As with resident taxation, one might argue that the destination principle causes distortions 

in relative savings decisions across countries. “Tax revenue accrues to the country in which 

the final sale occurs. In a world of perfect competition, the  destination principle implies 

that all firms receive the same tax-exclusive price from selling in any location irrespective 

of their country of residence.48 The destination principle is considered to generate a fair 

distribution of the tax burden: the private consumption base is viewed as a much better 

proxy for the benefits of public goods than other tax bases, such as production”.49  

 

3.82:  Under the origin principle, consumption tax is collected at source - that is at the 

place where the goods are produced or exported. “Imported commodities are exempted to 

avoid double taxation. The origin principle implies that consumer prices (or tax-inclusive 

prices), adjusted for transportation costs, are equated across countries. Origin-based taxation 

induces firms to locate in low-tax countries, which, it is feared, will give rise to a ‘race to the 

bottom’ in taxes, undermining countries’ ability to raise revenue”. The OECD speaks of 

                                                 
48

 Ligthart, J.E. (2004) Consumption Taxation in a Digital world; A Primer, Canadian Tax Journal, Volume 52, 

No.4 p.1079. 
49

 Origin and destination taxes have equal effects on neutrality within a closed economy. General imposition 

of both form of taxation is neutral if factors are fixed in supply. Neutrality is not likely to be realized with 

either regime in an open economy setting with decentralized taxing authority across sub-national jurisdiction, 

given the different rates that will be imposed.  
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‘harmful tax competition’.50 Some authors have challenged this notion;51  tax competition 

may also have the beneficial effect of “reducing a country's incentives to expand an already 

inefficiently large government. Moreover, tax competition may force government officials 

to offer public-good packages that are more in line with the preferences of voters”.52 

 

3.83:  Under any destination-based regime, governments typically find it impossible to 

collect consumption taxes from purchasers. Hence, they “mostly use the sellers of goods and 

services as a chokepoint and collection agent”. This creates some challenges too. First, it 

generates extravagant compliance costs, especially for smaller and medium-sized firms, as 

destination-based taxation compels sellers to calculate, report and remit consumption taxes 

for each jurisdiction in which sales occur.53   

 

3.84:  However, destination-based taxation is the international norm and is supported by 

the OECD, the European Union and the World Trade Organization (WTO). The origin 

principle is rarely applied in practice to trade, except for trade among the former members 

of the Soviet Union. As Lockwood argues, if not absolute “the case for preferring 

destination-based taxation over origin-based taxation on efficiency grounds is strong”.  

 

3.85:  There are six strands of research and resultant literature. The first one is led by most 

researchers and the question which they grapple with is whether e-commerce should be 

taxed or not? Goolsbee and Zittrain, McLure etc. lead this field. The second strand is led by 

OECD and EU about how it is to be taxed. The third strand of research is on how much e-

commerce is to be taxed. Sang-Lee-Ho and Zodrow as well as Bruce, Fox lead this field. 

Fourth strands of research is for estimating how much is the revenue lost led by Bruce, Fox, 

and Christina Fader and Brox. The fifth strand of literature is on ‘Permanent Establishment’ 

and ‘Nexus’ and reconceptualizing them. The final strand of research, though sparse is about 

                                                 
50

 OECD (1998) Harmful Tax Competition : an Emerging Global Issue (OECD: Paris) as cited in Ligthart, J.E. (2004) Consumption Taxation 

in a Digital World: A Primer, Canadian Tax Journal, Volume 52, No.1079) 
51

Wilson, J.D. (1999) Theories of Tax Competition, National Tax Journal, Vol.52, pp 269-304 as cited in Ligthart, J.E. (2004) Consumption 

Taxation in a Digital World: A Primer, Canadian Tax Journal, Volume 52, No.4, p 1079 
52

 Ligthart, J.E. (2004) Consumption Taxation in a Digital World: A Primer, Canadian Tax Journal, Volume 52, No.4 p.1079. 
53

 Cline, Robert J. Neugib, Thomas S. (1999) Masters of Complexity and Bearers of Great Burden: The Sales Tax System and Compliance 

Costs for Multistate Retailers (Ernst & Young, September 1999) 
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impact on developing countries led by Sussane Teltscher, Matoo Pangariya and Subhajit 

Basu. However, there is very little research to show how to design E-commerce ready 

consumption tax system and what works and what does not. 
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Chapter IV 

 

METHODOLOGY AND SCOPE 

 

4.0 This research work is more a treatise than a polemical enquiry by testing of 

hypothesis. The approach used in this research is qualitative and comparative research. 

The qualitative approach is chosen because of the exploratory nature of the research in 

its objectives, which seeks to understand in-depth, the characteristics and features of E-

commerce taxation issues, and to recommend policy approach for Value Added Tax or 

GST. 

 

4.10 Lack of data also actuated this approach. Even service tax data collected from 

the Central Board of Excise and Customs does not segregate data for E-commerce and 

normal commerce (See Appendix 1). Even in the service lines, which are 124 in 

number, it is difficult to figure out which ones relate to E-commerce, much less for B2B 

or B2C. The position with regard to VAT data in the state is exactly the same.  

According to Patton (1990, p.51), “the advantages of qualitative portrayals of holistic 

settings and impacts is that greater attention can be given to nuance, setting, 

interdependencies, complexities, idiosyncrasies and context”.
1
 

 

4.11 Importantly, the review of literature revealed that though literature is quite 

extensive on question of ‘whether’, ‘what’ and ‘how’ of taxation of E-commerce, there 

is very little research on how to design on e-commerce ready consumption tax system 

and research to find out which elements in the VAT/GST system work for E-commerce 

and which do not.  

 

4.12 Another reason the qualitative approach has been selected is that qualitative 

research focuses on describing and understanding the subject, which fits the objectives 

set out for the study, which is to “describe in details the elements and normative 

approach for indirect taxation on E-commerce.” Consumption tax on E-commerce 

                                                 
1
 Patton M. (1990), “Qualitative Evaluation and Research Methods”, Beverly Hills CA, Sage  
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brings in its truck several difficulties.”  Electronic commerce in ‘goods’ is taxed as 

goods under the origin based Value Added Tax system of the States in India. Cross 

border sale of intangibles and services in the States are taxed as service which is 

administered and collected by the Federal Government.”  Both systems do not segregate 

data between brick-and-mortar and Electronic Commerce collections. This creates a 

problem in making an empirical study. 

 

4.20 The empirical portion of the thesis has been conducted by analyzing five case 

studies of E-commerce firms. Case study method is employed as it “allows investigators 

to retain the holistic and meaningful characteristics of real-life events-such as individual 

life cycles, organizational and managerial processes, business and revenue model, 

international relations, and the maturation of industries”
2
 (Yin, 2002, p.2) As business 

models comprise multiple elements in which complex activities and processes are 

presented, a case study methodology is appropriate. Even though case study research is 

a suitable approach to describe activities and understand underlying patterns of the 

studied subject, it also has limitations. Two frequently mentioned “limitations of case 

study methods are the lack of statistical generalization and the lengthy narrative”
3
 (Yin, 

2002, p.11). In order to restrict these limitations, the researcher adopts a comparative 

study so that commonalities from several cases can be gathered and explored, as well as 

provides a summary of findings. 

 

4.30 The empirical research on the E-commerce firms reaches its goals by using 

purely secondary data from various sources. “Data is collected from the reported 

financial formats of the companies. In addition, materials and content from the case 

companies’ websites and corporate blogs have also been utilized as a source of data and 

information.” The case companies are leading digital marketplace or inventory driven 

platforms. The companies were chosen based on the uniqueness of their business model, 

influence and position in their respective industry and their popularity in the media. 

Most of the case platforms are first-movers in their respective fields. The study of the 

                                                 
2
  Yin R.K. (2002) “Case study research: Design and Methods” Newsbury Park, CA, Sage  

3
  Ibid 
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models shows how in E-commerce, there is an incentive for profit shifting and thereby, 

resultant base erosion. It is also evident how these companies use multi-sided models 

and attempt to benefit out of the network effect.  

 

4.40 For comparative analysis, the taxation principles which should apply to E-

commerce include, neutrality, efficiency, certainty and simplicity, effectiveness and 

fairness and flexibility. Tax neutrality is where neutral and equitable tax norms should 

apply between E-commerce and conventional commerce. Similarly placed tax payers 

should pay similar level of taxation for similar transaction. A neutral tax is also 

vertically and horizontally equitable. Efficiency can be achieved when the compliance 

cost for the tax payers and administrative costs for tax authorities are minimized with 

least scope for evasion and avoidance. Certainty and simplicity imply that tax rules 

should be clear and simple, with taxpayers being able to anticipate tax consequences in 

advance of the transaction and knowing when, where, and how the tax is to be paid and 

accounted for. Taxation should be fair and effective by producing revenue realization at 

the right time. The potential for tax evasion and avoidance should be minimized while 

keeping counteracting measures proportionate to the risk involved. Given the evolving 

nature of technological and commercial development, the system of taxation, in order to 

keep pace with such changes, should be flexible. Against this theoretical framework, the 

comparative study has been done.   

 

4.50 Looking at the evolution of taxation system and frameworks for E-commerce, 

five countries have been studied to see how they tax E-commerce through their 

VAT/GST systems. A comparative framework involves how they tax tangibles, 

intangibles and services through E-commerce. From this naturally flow the challenges 

concerning- 

 

(1) How to identify the taxpayer 

(2) Determine their taxing jurisdiction 

(3) How appropriate records are kept and audit trail is maintained 

(4)  How is tax collected? 
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4.51 The comparative analysis throws up the loopholes in each system of VAT in 

countries like Brazil, India, South Korea, Singapore and South Africa. Here also, 

quantitative analysis is not made and what is studied is the deviation from the normative 

and evolving definitions and problems, which come in its truck. 

 

4.60 The final analysis is about the Goods and Services Tax in India and the way it is 

evolving now though it is still a work in progress. Going by the analytical learnings, it is 

proposed what should be improved and how it should be designed to meet the challenge 

of E-commerce. This normative set of suggestions will enable E-commerce’s 

consumption tax to be neutral, efficient, effective, fair and simple so that perverse 

behavior of base erosion and profit sharing does not take place or a system which 

incentivizes either double taxation or non-taxation is avoided. What is ultimately 

recommended, is in the nature of recommendations for designing a tax policy.  Taking 

the economic intuit and possibility of technology solving the problems created by it, 

recommendations will relate both, to the field of tax law and tax economics.  

 

4.70 The focus of this thesis is to provide “balance between prescriptive (how 

policies to be made in future) and descriptive (how policies are being made or are in 

existence)”.
4
  It ends with a set of recommendations with this research which examines 

taxation of E-commerce in the context of GST in India and will hopefully amplify the 

understanding on the issues and challenges involved. It is expected that the output will 

help policy makers to fine tune the tax policy for E-commerce when GST will roll out. 

 

                                                 
4
 Subhajit Basu: Global Perspective on E-commerce Taxation Law, A shagate, 2006. 
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CHAPTER V 

 

Cross - Country Analysis of  VAT on E-Commerce: A Comparative Framework 

 

5.0:   VAT as a Consumption Tax and its design features 

 

Consumption taxes operate as a levy on expenditure relating to the consumption of 

goods and services, imposed at the time of the transaction. Consumption taxes find their 

taxable event in a transaction, the exchange of goods and services for consideration 

either “at the last point of sale to the final end user” (retail sales tax and VAT), or on 

intermediate transactions between businesses (VAT) (OECD, 2011), or through levies 

on particular goods or services such as excise taxes, customs and import duties. Income 

taxes are levied at the place of source of income while consumption taxes are levied at 

the place of destination (i.e. the importing country). Designed as an indirect tax, it is 

collected from the suppliers of these goods and services rather than directly from the 

consumers. The consumers bear the burden of these taxes, in principle, as part of the 

market price of the goods or services purchased. This Thesis expressly explores VAT 

and GST (Goods and Services Tax) as a consumption tax on Electronic Commerce. 

VAT is a General tax on goods and services, though in India it is a tax on goods only. 

But in this Chapter VAT is used in a generic sense as a tax on goods and services. VAT 

is the primary form of consumption tax for countries around the world. Rapid global 

spread or VAT has brought it to centre stage of discussion around cross border trade. 

 

5.01:   Main Design Features of a VAT 

 

The term VAT is used here to cover all value added taxes. In some countries it is also 

known as “goods and services tax” (GST). Despite considerable diversity among the 

VAT systems they have certain fundamental design principles. It is a broad-based tax 

on consumption. 
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“Many VAT systems impose VAT burden not only on final household consumption, 

but also on various entities that are involved in non-business activities or in VAT-

exempt activities. VAT treats such entities as if they were end consumers, or as “input 

taxing” the supplies made by such entities on the presumption that the burden of the 

VAT imposed will be passed on in the prices of the outputs of those non-business 

activities”.1 

 

VAT is a tax that is collected through a staged process. “Each business (taxable person) 

in the supply chain is responsible for collecting the tax on its outputs (supplies) and 

remitting the proportion of tax corresponding to its margin, i.e. the value added, in a 

particular tax period. This means that the taxable person remits the difference between 

the VAT imposed on its taxed outputs (output tax) and the VAT imposed on its taxed 

inputs (input tax) for this period”.2 Thus, “the tax is in principle collected on the “value 

added” at each stage of production and distribution”.3 Retail sales tax, instead taxes 

consumption through a single-stage levy imposed in theory only at the point of final 

sale. 

 

Fundamentally the burden of taxation under VAT does not rest on the business. There 

are “two principal approaches to implementing the staged collection process while 

relieving businesses of the VAT burden. Under the invoice-credit method, each taxable 

person charges VAT at the rate specified for each supply and passes to the customer an 

invoice showing the amount of tax charged. If the customer is also a taxable person, it 

will be able to credit that input tax against the output tax charged on its sales, each 

being identified at the transaction level, remitting the balance to the tax authorities or 

receiving a refund of any excess credits”.4 “Under the subtraction method, the tax is 

levied directly on an accounts-based measure of value added, which is determined for 

each business by subtracting the taxable person’s allowable expenditure on inputs for 

the tax period from taxable outputs for that period and applying the tax rate to the 

                                                 
1 OECD Addressing the Tax Challenges of the Digital Economy, OECD BEPs Project, 2014. 
2 Ibid. 
3 Ibid. 
4 Ibid. 
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resulting amount” (Cockfield et al., 2013). Most jurisdictions that operate a VAT use 

the invoice-credit method, the Japanese system being the most notable example of a 

subtraction method consumption tax. 

 

VAT exemptions create an important exception to the neutrality of VAT. When a 

supply is VAT-exempt, this means that no output tax is charged on the supply and that 

the supplier is not entitled to credit the related input tax. Many VAT systems apply 

exemptions for activities that are hard to tax.  

 

5.02:  VAT on cross-border transaction – The destination principle 

 

Whether VAT should be charged on the jurisdiction of origin is a fundamental policy 

issue.  

Under the destination principle, no VAT is levied on exports and the associated input 

tax is refunded to the exporting business (this is often called “free of VAT” or “zero-

rated”), while imports are taxed on the same basis and at the same rates as domestic 

supplies. Accordingly, “the total tax paid in relation to the supply is determined by the 

rules applicable in the jurisdiction of its consumption and all revenue accrues to the 

jurisdiction where the supply to the final consumer occurs. The application of the 

destination principle in VAT thus achieves neutrality in international trade, as there is 

no advantage in buying from a low or no-tax jurisdiction, nor do high and/or multiple 

VAT rates distort the level or composition of a country’s exports”.5 

 

By contrast, under the origin principle “each jurisdiction would levy VAT on the value 

created within its own borders. Under an origin-based regime, exporting jurisdictions 

would tax exports on the same basis and at the same rate as domestic supplies, while 

importing jurisdictions would give a credit against their own VAT for the hypothetical 

tax that would have been paid at the importing jurisdiction’s own rate”.6 This approach 

runs counter to the core features of a tax on consumption, in which the revenue should 

                                                 
5 OECD Addressing the Tax Challenges of the Digital Economy, OECD BEPs Project, 2014. 
6 OECD Addressing the Tax Challenges of the Digital Economy, OECD BEPs Project, 2014. 



85 
 

accrue to the jurisdiction where the final consumption takes place. “Under the origin 

principle, these revenues are shared amongst jurisdictions where value is added. By 

imposing tax at the various rates applicable in the jurisdictions where value is added”.7 

The origin principle could influence the economic or geographical structure of the value 

chain and undermine neutrality in international trade. 

 

Both from a theoretical and practical point of view, it is widely believed that the 

destination principle, with revenue accruing to the country where final consumption 

occurs, is preferable to the origin principle. In fact, the “destination principle is the 

international norms and is sanctioned by the World Trade Organisation (WTO) rules. 

Footnote 1 of the WTO’s Agreement on Subsidies and Countervailing Measures 

provides that “the exemption of an exported product from duties or taxes borne by the 

like product when destined for domestic consumption, or the remission of such duties or 

taxes in amounts not in excess of those which have accrued, shall not be deemed to be a 

subsidy.” 

 

5.10:  Implementing the destination principle 

 

It is widely accepted that the core efficacy of VAT stems from the destination principle. 

Because VAT is generally applied on a transaction-by-transaction basis, VAT systems 

contain “place of taxation” rules that address all transactions, “building on “proxies” 

that indicate where the good or service supplied is expected to be used by a business in 

the production and distribution process (if the supply is made to a business) or 

consumed (if the supply is made to a final consumer)”.8 

 

The following paragraphs provide a concise overview of the mechanisms for identifying 

the destination of a supply, first looking at supplies of goods and subsequently at 

supplies of services. 

 

                                                 
7 Ibid. 
8 Ibid. 
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5.11:  Implementing the destination principle –Goods 

 

The term “goods” generally means “tangible property” for VAT purposes. The VAT 

treatment of supplies of goods normally depends on the location of the goods at the time 

of the transaction and/or their location as a result of the transaction. “The supply of a 

good is in principle subject to VAT in the jurisdiction where the good is located at the 

time of the transaction. When a transaction involves goods being moved from one 

jurisdiction to another, the exported goods are generally free of VAT in the seller’s 

jurisdiction (and are freed of any input VAT via successive business’ deductions of 

input tax), whilst the imports are subject to the same VAT as equivalent domestic goods 

in the purchaser’s jurisdiction. The VAT on imports is generally collected from the 

importer at the same time as customs duties, before the goods are released from customs 

control, although in some jurisdictions collection is postponed until declared on the 

importer’s next VAT return, allowing deduction of the VAT incurred at importation in 

the same way as input tax deduction on a domestic supply ensures neutrality and limits 

distortions in relation to international trade”.9 

 

Motivated by the administrative costs of bringing low value imported items into the 

customs system which often outweighs the revenue gained, many VAT systems give 

exemptions for the importation of low-value goods. Such a VAT relief arrangement, 

with thresholds varying widely across countries are seen in OECD countries particularly 

in EU. 

 

5.12:  Implementing the destination principle – Services 

 

The VAT legislation in many countries tends to define a “service” negatively.  A 

“supply of services” is often defined as anything other than a “supply of goods”. While 

this generally also includes a reference to intangibles, some jurisdictions regard 

intangibles as a separate category.                                                                                                                                                                                                    

                                                 
9 OECD Addressing the Tax Challenges of the Digital Economy, OECD BEPs Project, 2014. 
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“A wide range of proxies can be used by VAT systems to identify the place of taxation 

of services, including the place of performance of the service. They can be the place of 

establishment or actual location of the supplier, the residence or the actual location of 

the consumer, and the location of tangible property (for services connected with 

tangible property, such as repair services). Many systems use multiple proxies before 

the place of taxation is finally determined and may use different rules for inbound, 

outbound, wholly foreign, and wholly domestic supplies” (Cockfield et al., 2013).10 

 

The application of these principles for identifying the place of taxation has become 

increasingly difficult as volumes of cross-border services are growing. VAT systems 

have considerable difficulties to determine “where services are deemed to be consumed, 

to monitor this and to ensure collection of the tax, particularly where businesses sell 

services in jurisdictions where they do not have a physical presence”.11 In practice, 

broadly two approaches can be distinguished for applying VAT to cross-border supplies 

of services (Ebrill et.al., 2001):12 

 

• “The first approach focuses on the jurisdiction where the customer is resident 

(established, located). Under this approach, when the customer is resident in 

another jurisdiction than the supplier, the supply is free of VAT (“zero-rated”) in 

the jurisdiction of the supplier and is subject to VAT in the jurisdiction of the 

customer. In principle, the supplier needs to register in the customer’s 

jurisdiction and collect and remit the tax there. In practice, when the customer is 

a VAT-registered business, the VAT is often collected through a “reverse 

charge” mechanism. This is a tax mechanism that switches the liability to pay 

the tax from the supplier to the customer”.13 The business customer will 

generally be able to credit the input tax on the acquired service immediately 

against the output tax liability.  

                                                 
10 Cockfield,A. et al.(2013), Taxing Global Digital Commerce, Kluwer Law International BV, the 
Netherlands. 
11 OECD Taxation Framework. 
12 Ebrill.L.et al. (2001), The Modern VAT, International Monetary Fund, Washington, DC. 
13 Item supra at 9. 
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• Under the second approach, the supply of the service is “subjected to VAT in 

the jurisdiction where the supplier is resident (established, located)”.14 “Supplies 

of services are then subject to VAT in the supplier’s jurisdiction, even when 

they are performed abroad or supplied to foreign customers. Customers that are 

taxable businesses are generally able to apply for a refund of the VAT paid on 

business inputs in the supplier’s jurisdiction, from the tax authorities of that 

jurisdiction”.15 

 

“For B2B supplies, both approaches have ultimately the same effect, in that “exported” 

services are relieved from any VAT burden in the origin country and subject to VAT in 

the jurisdiction where the service is deemed to be used by the business customer. The 

first approach, which identifies the place of taxation by reference to the location of the 

customer, is recommended as the main rule for applying VAT to B2B supplies of 

services by the OECD’s International VAT/GST Guidelines” (OECD, 2014)16. It was 

also the recommended approach for “cross-border supplies of services and intangibles 

that are capable of delivery from a remote location” under the OECD’s 2003 E-

commerce Guidelines (OECD, 2003a)17. A key advantage of this approach is that it 

avoids the need for cross-border refunds of VAT to businesses that have acquired 

services abroad, which often involve considerable “administrative and compliance 

burden and costs for tax administrations and businesses”.18 In practice, however, many 

VAT systems apply the second approach, taxing services by reference to the location of 

the supplier, mainly to minimize the risk of fraud through claims of exported services 

which are typically difficult to verify.  

 

Whereas both approaches lead to “a result that is consistent with the destination 

principle” in a B2B context, the situation is more complicated for business-to-consumer 

(B2C) supplies. “Implementing the destination principle by zero-rating cross border 

                                                 
14 Item supra   
15 Item supra 
16 OECD (2014), International VAT/GST Guidelines, OECD, Paris. 
17 OECD (2003a), Consumption Taxation of Cross Border Services and Intangible Property in the context 
of E-commerce, Guidelines on the Definition of Place of Consumption, OECD, Paris 
18 Item at supra 12. 
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supplies to non-resident final consumers and relying on self-assessment by the 

consumer in its jurisdiction of residence, is likely to result in widespread non-taxation 

of these supplies in practice. While reverse charge methods operate relatively well in a 

B2B context, they are generally viewed as ineffectual for B2C supplies. Such a method 

would require final consumers to self-assess their VAT liability on services purchased 

abroad, e.g. through their returns”.19 The level of voluntary compliance can be expected 

to be low, “as private consumers have no incentive to voluntarily declare and pay the 

tax due”, unlike taxable persons who can credit input tax paid against output tax 

(Lamensch, 2010). Collecting and enforcing this VAT, which may be small amounts in 

many cases, from large number of consumers. This may involve considerable 

complexity and costs for tax payers and tax authorities while attempting to collect and 

enforce VAT from many cases of sale. 

 

Most VAT systems therefore tax supplies of services to private consumers in the 

“jurisdiction where the supplier is resident (established, located)”. “Many jurisdictions 

that zero-rate cross-border supplies of services to non-resident customers, limit the 

application of this regime to B2B supplies, notably by applying it only to services that 

are typically supplied to businesses (advertising, consultancy, etc.). Supplies to foreign 

private consumers are then subject to VAT in the supplier’s jurisdiction while services 

acquired from abroad by resident final consumers are not subject to VAT in the 

consumer’s jurisdiction. While   this approach, which effectively results in origin 

taxation is likely to be less vulnerable to fraud, it may create an incentive for suppliers 

to divert their activities to jurisdictions where no or a low VAT is applied and to sell 

remote services into foreign markets VAT-free or at a low VAT rate. This potential 

distortion and the associated revenue losses become increasingly significant as volumes 

of cross-border supplies of services keep growing”.20 

 

More and more jurisdictions therefore consider ways to implement a destination based 

approach for both B2B and B2C cross-border supplies of services, thereby relying on a 

                                                 
19 OECD Addressing tax challenges of the Digital Economy, OECD BEPs Project, 2014. 
20 Ibid. 
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system that would require suppliers to collect and remit the tax in line with what was 

recommended by the OECD’s E-commerce Guidelines (OECD), 2003a).21 A system 

that requires suppliers to collect and remit the tax to consumption jurisdiction may 

appear the only realistic alternative. Countries may consider it necessary (as per OECD 

E-commerce guidelines) for “non-resident vendors to register and account for the tax in 

the jurisdiction of consumption, and it recommended the use of simplified registration 

regimes and registration thresholds” to minimize the potential compliance burden. The 

most notable application of a destination-based approach for taxing B2C cross-border 

supplies of services relying on a simplified registration system for non-resident 

suppliers, is the European Union’s “One Stop Shop” scheme. 

 

5.20:  Challenges Surrounding E-commerce in the VAT/GST system: 

 

According to the OECD, “many goods once sold in physical format are now available 

on-line”.22 The distinguishing line between goods and services are getting blurred and 

often they come bundled together. How to categorize certain e-commerce transactions 

in which “the end-product is received on-line (e.g., software, online information 

services, digitized images, and film and video output) is a challenge”. Classification 

issues are “critical because of the possibility of a different tax impact”, in any 

consumption tax laws such as VAT or Sales Tax.23  For example, “a product imported 

into a country as a “good” may be subject to the VAT in supplier’s country”, rather than 

withholding taxes or income taxes, as long as the destination country does not have a 

permanent establishment in the country.24 An “intangible,” however, may be “subject to 

                                                 
21 OECD (2003a), Consumption Taxation of Cross Border Services and Intangible Property in the context 
of E-commerce, Guidelines on the Definition of Place of Consumption, OECD, Paris 
22 See Taxes: OECD Studying Ways to Unify Taxation of Electronic Commerce, Int’l Business & 
Finance Daily (BNA) (Feb.26, 1998), available in LEXIS, BNA-IBF Database.  
23 See James D. Cigler, Harry C. Burritt, and Susan E. Stinnett, Cyberspace: The final Frontier for 
International Tax Concepts?, 7 J. Int’l Tax’n340,341 (1996). See generally Michael J.A. Karlin, 
Computer Programme Prop. Regs. Are a Good But Cautious Start, 8 J. Int’l 64 (1997) (illustrating how 
sticky classification issues involving evolving new technologies can be). Karlin examines new IRS 
Proposed  Regulations dealing with the classification of different transactions in software, and finds the 
Proposed Regs lacking. Id. Karlin contends that, ultimately, certain classifications problems will require a 
legislative solution, based upon an “international consensus.” Id. at 73. 
24 See Ciglet, Burritt, and Stinnett.  
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withholding taxes on its royalty payments, but not subject to the VAT”.25 Finally, a 

“service” may not be subject to any taxes at all, “as long as the services are provided by 

a foreign company and are performed outside the country”.26 

 

E-commerce which is essentially non-territorial in nature challenges the long held view 

that “commercial activities are linked to a particular territory”. The challenge that e-

commerce poses to taxation is characterized by the disjoint between “the geographical 

foundations of modern taxing systems on the one hand and the non-territorial character 

of e-commerce on the other”. As such cross-border transactions have historically been 

one of the most problematic areas of taxation.  The process of disintermediation brought 

in by “remote vendors who sell directly to customers in other jurisdictions without the 

mediation of a wholesale distributor or retail outlet creates multiple interface with states 

or countries for the first time” by thousands of entities.  This will snow ball disputes of 

both “business tax compliance efforts in multiple new foreign jurisdictions, and nexus 

and jurisdictional disputes over which states or nations can impose income or 

transactional taxes on e-commerce vendors”.  Inherent difficulties of “verifying the 

location, identity and residence of a seller or purchaser over the internet” will be 

starting point for exploring resolution of taxing challenges in E-commerce.  

 

Technological innovations incorporated into commercial activities, “change the 

products and services themselves, their delivery and how processes underlying the 

completion of a transaction are performed”. A wide array of products and series offered 

in “digital format that are both purchased and delivered through this digital 

connectivity”.  “In the absence of a ‘product’ delivery, the relevant authorities may not 

ever know that a transaction has taken place”.27 The taxation of such services and 

intangibles raises complex tax issues and the current tax rules may not be adequate. 

  

5.21:  Changing Business Models 

                                                 
25 See Ciglet, Burritt, and Stinnett. 
26 See id. 
27 Korbin J. Stephen (2001) ‘Territoriality and Governance of Cyberspace’, Journal of International 
Business Studies, Vol. 32, No 4, pp 687-704. 
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The internet is also causing “a revolution in business models that is creating new and 

challenging issues for state, federal and international tax systems.  The internet is 

characterized not just by remote selling but also by a range of evolving business models 

such as online auctions, reverse auctions, virtual communities, infomediaries, 

aggregators and brokers”.  Traditional businesses have also undergone changes.  

Traditional businesses are becoming direct retailers on on-line retailing. “Conventional 

intermediaries such as wholesalers and distributors are disappearing or being replaced 

by new web-based intermediaries”, such as telecommunication companies, internet 

access providers, certification authorities related to digital signatures. Many traditional 

forms of intermediation carried out by banks and travel agencies is either changing or 

disappearing. This development could negatively influence tax compliance as previous 

reporting sources will no longer be available.  In international taxation the lack of 

intermediaries for the withholding of tax on royalties and certain other payments to 

foreign persons could be problematic.28 “These business models are significantly 

altering the landscape of interactions between suppliers, sellers and buyers, creating 

many new tax issues.  This new business model raises new taxation issues such as the 

identity of the actual retailer, the sourcing of consumption, the classification of the good 

or service sold and the relevant sales price upon which the transactional tax would be 

based.  New tax rules incorporating these new business models must also allow 

adaptability to future business models which emerge”.  The problem is not merely one 

of changing rules that no longer make sense but that e-commerce faces technological 

constraints.  According to Professors Abrams and Doernberg “what may be a sound rule 

from a tax policy perspective may be totally unworkable in light of available 

technology.  Perhaps the most significant implication of the growth of electronic 

commerce for tax policy may be that technology rather than policy will determine the 

tax rules of the 21st century”.29   

 

                                                 
28 Westberg, Bjorn (2002) Cross-border Taxation of E-Commerce, IBFD p 20. 
29 Abrams, Howard E. and Doernberg, Richard L.  (1997) ‘How Electronic Commerce Works, State Tax 
Notes, Volume: 13, at 136. 
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Floming from the changing business models and non-changing rules, the following 

problems and questions also emerge: 

 

1. “Anonymity of identity and location of parties, anonymity of transactions and 

accounts, disintermediation, transfer pricing issues, online delivery and digital 

cash, easy access to tax havens and low tax jurisdictions, identification of taxing 

jurisdiction, new evasion opportunities, difficulties in recovery of tax and 

exchange of information are new challenges.  The dominant stand seems to be 

that existing tax rules should be applied in a digital environment.  The problems 

caused by digital delivery and e-commerce are not seen as new problems, but 

only bigger version of earlier ones.”  

2.  Classification and characterization of transaction and object of transactions are 

both a necessity as well as sine qua non of taxation system. Classification is 

important from the point of view of neutrality. Lack of neutrality may become a 

serious threat to the legitimacy of tax system.   

3. Products in networks are neither goods nor services in a traditional sense.  Tax 

law which is based on the production and distribution of physical products, and 

not services, hardly accommodate information goods. The question which will 

dog us will be (a) whether they are different forms of delivery of the same 

product or different products altogether. According to Pinto, if e-commerce 

transactions are considered analogous to their mail-order counterparts, it can be 

argued that the principle of neutrality would require that the same (existing) tax 

rules should apply in both situations.  Tax on E-commerce which is not levied 

on mail order, will emerge as discrimination. The argument is seriously 

weakened if e-commerce is not analogous to mail order. However, Pinto 

argues30 that with e-commerce, “while the type of challenge in establishing 

physical presence is the same as in a mail-order business, there are important 

differences between the two types of transactions, which challenge the validity 

of the analogy, and therefore the assertion, that existing tax rules that apply to 

                                                 
30 Pinto, Dale (2005) ‘Conservative’ And ‘Radical’ Alternatives For Taxing E-Commerce (Part I) Journal 
of International Taxation.  
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mail-order transactions should also apply to e-commerce transactions”.  First, 

the lack of a local physical presence in the consumer’s country is more acute for 

a mail-order vendor as compared with an e-commerce vendor.  E-commerce 

transactions can involve not only the purchase of tangible products, but can also 

extend to the consumption of intangible goods and services, including for 

example software, photographs, stock trading and gambling.31   Finally, the 

ability to effect payment online differentiates an e-commerce transaction from a 

mail-order purchase.32  In the light of the above analysis, it is argued that e-

commerce transactions are not completely analogous to mail-order transactions 

and therefore the case for extending to e-commerce transactions the present 

rules that apply to mail-order transactions on the ground of neutrality is not 

compelling.33 

 

5.22:  Tax Avoidance and Tax Evasion 

  

“Tax avoidance and tax evasion are important issues when it comes to concerns about 

tax compliance in relation to e-commerce”.34  In an e-commerce environment the 

“possibilities of hiding transactions are vast and the possibilities of identifying parties to 

a transaction are in many cases virtually non-existent or difficult”. Always problematic, 

tax avoidance and tax evasion issues are to be contended with by tax authorities.  

Preference of “certain businesses that choose to locate their corporate headquarters or to 

conduct their business activities from states that offer low or no tax regulation” is well 

                                                 
31 This has implications not only because of the broader range of goods and services that can be traded via 
e-commerce, but also for tax purposes in terms of the characterization of a transaction, which may 
become more difficult to ascertain than in a mail-order purchase.  Apart from characterization issues 
arising from the intangible nature of may e-commerce transactions is the determination of a purchaser’s 
identity and location.  
32 This feature also adds to the speed of e-commerce transactions, reduces the credit risk for vendors, and 
makes it possible to charge for small amounts, which may be insignificant individually but important in 
the aggregate.  That e-commerce makes it possible to pay anonymously online using electronic cash, 
rather than by credit card, may create tax administration concerns with no reliable audit trail as evidence 
for such transactions.  
33 Pinto, Dale (2005) ‘Conservative’ and ‘Radical’ Alternatives For Taxing E-Commerce (Part 1) Journal 
of International Taxation. 
34 Westberg, Bjorn (2002) Cross-border Taxation of E-Commerce, IBFD p 79. 
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known. This can often result in non-taxation or tax planning for low taxation. Currently, 

without appropriate rules, there can be double taxation on E-commerce.  

  

5.30: VAT and GST: Implication for Tax Policy and Tax Administration in E-

Commerce. 

 

Despite the evolving nature of E-commerce, the preponderant belief is the “basic 

contours of taxation are not likely to be changed dramatically”. It is believed that either 

“composition or the nature of taxation is not likely to change fundamentally”.  OECD’s 

work on consumption taxes, which was firmly based on the Taxation Framework 

Conditions, expressed similar views.  Most relevant emerging conclusions of these 

conditions are: 

 

“1. the taxation principles that guide governments in relation to conventional 

commerce should also guide them in relation to e-commerce. In other words, no 

new taxes should be introduced exclusively for e-commerce.  

2. existing taxation rules must be used to implement these principles. 

3. the process of implementing these principles should involve an intensified 

dialogue with business and with non-member economies.  

4. efficiency:  compliance costs for taxpayers and administrative costs for the tax 

authorities should be minimized as far as possible; 

5. neutrality, certainty and simplicity: the tax rules should be clear and simple to 

understand so that taxpayers can anticipate the tax consequences in advance of a 

transaction.  This includes knowing when, where and how the tax is to be 

accounted. Simplicity often conflicts with other important objectives of tax 

policy: where this is true, it is necessary to make trade-offs between simplicity 

and other objectives”. This essentially, means countries are likely to tax new 

digital supplies in the same way as traditional commerce is taxed.  McLure35 

                                                 
35 McLure, Charles E Jr (1997) ‘Taxation of Electronic Commerce: Economic Objectives, Technological 
Constraints, and Tax Laws’, Tax Law Review, Symposium on Taxation and Electronic Commerce.  
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identified the principles which should guide deliberations in this area of tax 

policy as follows: 

 

(1)  “First, it is important to avoid distorting choices of how to satisfy a given 

need.  Taxation rates should not differ depending on the technology and 

commercial channels used to satisfy needs.  It should treat all commerce 

equally.  It should not distinguish between types of products (tangible, 

intangible or services) of income thereon.     

(2)  Second, it is important not to distort the choice of technology used to 

provide particular intangible products and services. 

(3)  Third, taxation should not affect the choices of whether and how to 

‘bundle’ various goods and services for the purposes of pricing.  This 

means that there should be neutrality towards bundling.  

(4)  Fourth, taxation should not distort location decisions or trade between 

jurisdictions and should neither favour nor penalize local producers and 

distributors”.   

    

The principal objective in designing taxation for e-commerce would be to achieve 

neutrality.  “Neutrality avoids distortion in choices involving consumption, production, 

location or methods of finance”.36 Neutrality would be especially important in the 

taxation of e-commerce, because of the “(ease) with which transactions can be diverted 

in response to differential taxation, for example, to seemingly different products that 

satisfy the same underlying needs, to quite similar products that are delivered through 

different distribution channels or to sources located elsewhere.  How to achieve 

economic neutrality in VAT and sales tax involving cross-border sales?  An 

economically neutral sales tax would apply at a single rate to all consumption 

occurring within a given jurisdiction but not to business purchases or to export”.37 This 

would be true whether a given product is tangible or intangible or a service and 

whether it is produced domestically or imported.  In principle, “VAT produces this 

                                                 
36 Slemrod, Joel (1990) Optimal Taxation and Optimal Tax Systems, 4 J. Econ. Persp. 157. 
37 Due, John F. And Mikesell, John L (1994) Sales Taxation: State and Local Structure and 
Administration 1-4 (2d ed.) p 49. 
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result automatically, since both imports and domestically produced products are 

subject to tax, exports are zero-rated, and business taxpayers are allowed a credit 

against tax liability on sales for VAT paid on purchases”.  The EU Commission 

amended the VAT Directive by which “EU suppliers would not be required to charge 

VAT on online transactions involving non-EU customers so that competitive neutrality 

with respect to EU exports to non-EU countries is achieved and VAT treatment of non-

EU suppliers with EU taxable persons would be taxed at the location of the EU 

customer following a destination based taxation”.38   

 

The growth of e-commerce has been “accompanied by the creation of a small number 

of brands which have become global leaders in the marketing and distribution of their 

products through the internet.  Strong mergers and acquisitions by ebay and 

Amazon.com indicate that internet companies using their high market values to 

eliminate their competitors and to take over other companies with high market 

shares”.39 The research by Jupiter Communications, which indicated that the growth in 

e-commerce would be at the expense of traditional sales and this will be of concern for 

traditional businesses. Jupiter found that only 6 per cent of B2C internet sales in 1999 

were incremental sales. This data indicated that 94 per cent of internet sales were sales 

that traditional retailers would have expected to make”.40  

 

The threat to world wide tax base posed by E-Commerce and thereby to economic 

balances, economic efficiency and competitive fairness among vendors has been a 

challenge. But ability to remain under the radar will lead to tax avoidance and evasion 

and migration of taxable income to low tax jurisdictions. It further gets exacerbated by 

the choice of location of economic activity because of the ease of offshore 

establishment. The table below will show the mobility of tax base. When the shift in 

consumption patterns moves towards greater consumption of services and less 

consumption of goods, the tax base shrinks relative to the economy as services become 

                                                 
38 As discussed in Chapter 8 EU suppliers would not be required to charge VAT on online transactions 
involving non-EU customers so that competitive neutrality with respect to EU exports to the US is 
achieved.  
39 Subhajit Basu 
40 Subhajit Basu: Global Perspective on E-Commerce Taxation Law, A shgate,2006 
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more prominent. This is because services are much less broadly taxed than goods. 

Remote sale of services to the consumers and exemptions for import of low valued 

goods create challenges of tax collection.  

   

Qualitative Summary of Mobility of Tax Base41 

__________________________________________________________ 

Tax Base Item   Mobility in   Mobility in     Mobility in   

    1970    2000      2030                                                                 

Consumption of goods Low  Moderate    Moderate 

Consumption of services Low  Low     Moderate 

__________________________________________________________ 

 

Services are much less broadly taxed than goods, meaning the base shrinks relative to 

the economy as services become more prominent. The revenue losses from e-commerce 

generally arise because e-commerce significantly expanded the potential for remote 

sales causing a shift from collecting sales tax at the point of sale to collecting analogous 

use taxes for goods used, consumed or stored in the state of consumption. Compliance 

rates are much better for sales taxes than for use taxes.  

 

Compared to sales tax destination-based taxation like VAT or GST is “much less likely 

to distort the location of economic activity than origin-based taxation.  Second, taxation 

of consumption is probably a better proxy for the benefit of public services than 

taxation of production”42 though destination based registration may impose huge 

compliance burden. But to facilitate the process of destination-based registration, as 

Doernberg and Hinnekens argue,43 “real-time online systems should be provided 

whereby the non-resident vendor could check the validity of purchasers’ VAT 

registration numbers”. Substantial “international cooperation is also required to avoid 

                                                 
41 Ibid. 
42 Defenders of destination-based taxation argue that the principle is essential to the purpose of taxing 
consumption. An origin principle, they say, would ‘conceptually’ transform a consumption tax into a tax 
on production.  
43 Doernberg, Richard L. and Hinnekens, Luc (1999) Electronic Commerce and International Taxation 
(The Hague: Kluwer Law International). 
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implementation of mutually inconsistent tax policies – potentially giving rise to double 

or no taxation of trade flows and to provide for the mutual enforcement of tax debts”.44 

 

Digital Economy and VAT 

 

1. The digital economy is increasingly becoming the economy itself, it would be 

difficult if not impossible to ring-fence the digital economy from the rest of the 

economy for tax purposes. “The digital economy and its business models present 

some key features which are potentially relevant from a tax perspective. These 

features include mobility (with respect to intangibles, users and business 

functions), reliance on data, network effects, the spread of  multi-sided business 

models, tendency towards monopoly or oligopoly and volatility due to lower 

barriers to entry into markets and rapidly evolving technology”.45 

 

2. The importance of intangible in the context of the digital economy, combined 

with the mobility of intangibles for tax purposes under existing tax rules, 

generate substantial BEPS (Base Erosion and Profit Shifting) opportunities. 

Further, “the ability to centralize infrastructure at a distance from a market 

jurisdiction and conduct substantial sales of goods and services into that market 

from a remote location, combined with increasing ability to conduct substantial 

activity with minimal use of personnel, generates potential opportunities to 

achieve BEPS by fragmenting physical operations to avoid taxation”.46 Some of 

the key characteristics of the digital economy also exacerbate risks of BEPS in 

the context of indirect taxation, in particular in relation to businesses that 

perform value added tax (VAT) exempt activities (exempt businesses). 

 

                                                 
44 Ligthart, jenny E. (2004) ‘Consumption Taxation in a Digital World: A Primer’ (September) CentER 
Discussion Paper No. 2004-102. Available at SSRN: http://ssrn.com/abstract=625044. 
45 OECD Taxation Framework Conditions. 
46 OECD, Taxation Framework conditions. 
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3. Since businesses can acquire “a wide range of services and intangibles from 

suppliers in other jurisdiction around the world and structure their operation”,47 

particularly under digital economy, “exempt businesses can aggressively plan to 

avoid or minimize the amount of unrecoverable VAT they incur in the inputs for 

exempt activities”.48 OECD guidelines 2 & 4 for VAT/GST on the place of 

taxation for B2B supplies of services and intangible may “minimize the BEPs 

opportunity for the exempt businesses which operate through establishments in 

multiple jurisdictions. But opportunities for tax planning by businesses engaged 

in VAT exempt activities”49 cannot be wished away. Opportunities for double 

non-taxation exist when there is lack of nexus in the destination country and 

lack of taxation in the source country. 

 

4. When goods, services and intangibles are acquired by private consumers from 

suppliers abroad, challenges to VAT collection.  “The absence of an 

international standard for charging, collecting and remitting the tax to a 

potentially large number of tax authorities creates large revenue risks and high 

compliance costs. For governments, there is a risk of loss of revenue and trade 

distortion, and the challenge of managing tax liabilities generated by a high 

volume of low transactions, which can create a significant administrative burden 

but marginal revenues”.50 

 

OECD’s Guideline 2 and 4 may help reducing opportunities. 

 

Guideline 2 of OECD recommends that “the taxing rights on cross-border supplies of 

services and intangibles between businesses be allocated to the jurisdiction where the 

customer has located its business establishment and that business customers be required 

                                                 
47 Ibid. 
48 Ibid. 
49 Ibid 
50 OECD, Taxation Framework conditions. 
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to self-assess VAT on remotely delivered services of intangibles acquired from offshore 

suppliers according to the rules of the jurisdiction in which they are located”.51 

 

Guideline 4 provides that “when a supply is made to a business that is established in 

more than one jurisdiction, taxation should accrue to the jurisdiction where the 

customer’s establishment (branch) using the service or intangible is located”.52 These 

Guidelines set out the possible mechanisms for tax authorities to achieve the desired 

result in practice, which is “allocation of the right to levy VAT on B2B services and 

intangibles to the jurisdiction where these services are used for business purposes 

irrespective of how the supply and acquisition of these services and intangibles were 

structured”.53 

 

5.31:  Remote digital supplies to exempt businesses 

 

While self assessment for B2B supplies of offshore sources is a norm BEPS concerns in 

a VAT context could arise with respect to offshore digital supplies made to an exempt 

businesses. “Where a business is engaged in VAT-exempt activities, no VAT is levied 

on the exempt supplies made by the business, and VAT incurred by the business on the 

associated inputs is not deductible. Exempt business are often not required  to self-

assess VAT on the services and intangible acquired from abroad as no VAT is levied on 

the transaction. BEPS concerns also arise if the data processing services would be 

subject to VAT in the jurisdiction where the supplier is resident (established, 

located)”.54  When the jurisdiction has no VAT or a VAT rate lower than the rate in the 

jurisdiction of the exempt business customer, the loss of revenue can be palpable.  

 

Resultantly, “domestic suppliers of competing services could face potential competitive 

pressures from non-resident suppliers. Domestic suppliers are required to collect and 

remit VAT on their supplies or services and intangible while the non-resident supplier, 

                                                 
51 OECD, Taxation Framework conditions 
52 Guidelines for VAT/GST, OECD. 
53 Ibid. 
54 OECD Addressing Tax challenges of the Digital Economy, OECD BEPs Project, 2014. 
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depending on the scenario, could structure to affairs so that it collects and remits no or 

an inappropriately low amount of tax. An incentive could arise for domestic suppliers to 

restructure their affairs so that their supplies of services and intangibles are made from 

an offshore location, which could allow them to make the supplies with no or an 

inappropriately low amount of VAT. Such relocations by domestic business are likely 

to have a negative impact on domestic employment and direct tax revenues”.55 

      

While vendor collection mechanism after mandatory registration suggested by OECD’s 

2003 E-commerce guidelines and European Union’s experience shows that it is the 

most viable option today, collection through the third party intermediaries only may 

improve compliance by non-resident suppliers. 

 

5.32:  Remote digital supplies to a multi-location enterprise 

 

BEPS concerns could also arise in cases where a digital supply is acquired by an MLE. 

“It is common practice for multinational businesses to arrange for a wide scope of 

services to be acquired centrally to realize economies of scale. Typically, the cost of 

acquiring such a service or intangible is initially borne by the establishment that has 

acquired it and, in line with normal business practice, is subsequently recharged to the 

establishments using the service or intangible. The establishments are charged for their 

share of the service or intangible on the basis of the internal recharge arrangements, in 

accordance with corporate tax, accounting and other regulatory requirements. However, 

many VAT jurisdictions do not currently apply VAT to transactions that occur between 

establishments of one single legal entity”.56 

 

This means that “where an establishment of an MLE acquires a service, for instance 

data processing services, for use by other establishments in other jurisdictions, no 

additional VAT would apply on any internal cost allocations or recharges made within 

the MLE for the use of these services by other establishments. On the other hand, the 

                                                 
55 OECD Addressing Tax challenges of the Digital Economy, OECD BEPs Project, 2014. 
56 Ibid. 
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establishment that acquired the service will be generally entitled to recover any input 

VAT on the acquisition of these services if it is a taxable business”.57 This means the 

other establishments using the data processing services are able to acquire their portion 

of these services without incurring any VAT. This is generally not a great concern from 

a VAT perspective if all of the establishments of the MLE using the service are taxable 

businesses. This is because in this case they have a right to recover any input VAT. 

While it would not be a great concern if all units of MLE using the services are taxable 

entities if the establishments (units) using the data processing services are exempt 

businesses, they are not normally entitled to recover VAT paid on their inputs. 

 

Take for example processing of data relating to banking transactions: if an 

establishment of a multinational bank would acquire such services directly from a local 

supplier, it would generally incur input VAT on these services; it would not be able to 

deduct this input VAT as it relates to VAT-exempt activities. Alternatively, this 

establishment of a multinational bank could acquire these processing services through 

another establishment of the same bank in another country and then reimburse this other 

establishment for the cost of acquiring these services on its behalf. This would allow the 

establishment of this bank to acquire the processing services without incurring any VAT 

in the jurisdiction where it is located, as no VAT is levied on the dealings between 

establishments of the same legal entity. If the acquiring establishment would be located 

in a country without a VAT, the multinational bank could acquire these services for all 

its establishments around the world without incurring any input VAT at all by 

channeling its acquisitions through its establishment in a no VAT jurisdiction. VAT-

exempt businesses can make substantial VAT savings by using such channeling 

structure.    

 

5.33:  Exemptions on Low Value Goods: 

 

Many VAT jurisdictions apply an “exemption from VAT for imports of low value 

goods as the administrative costs associated with collecting the VAT on the goods is 

                                                 
57 OECD Addressing Tax challenges of the Digital Economy, OECD BEPs Project, 2014. 
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likely to outweigh the VAT that would be paid on those goods. The value at which the 

exemption threshold is set varies considerably from country to country but regardless of 

the threshold value, many VAT countries have seen a significant growth in the volume 

of low value imports on which VAT is not collected”.58    

 

Challenges arise from the ability of businesses to deliberately structure their affairs to 

take advantage of a country’s low value thresholds and sell goods to consumers without 

the payment of VAT. For example, a domestic business selling low value goods online 

to consumers in its jurisdiction would be required to collect and remit that jurisdiction’s 

VAT on its sales. The business could restructure its affairs so that the low value goods 

are instead shipped to its consumers from an offshore jurisdiction and therefore qualify 

under that VAT jurisdiction’s exemption for low value importations. Similarly, a 

business starting up could structure its operations to deliberately take advantage of the 

low value exemption and locate offshore rather than in the jurisdiction in which its 

customers are located. 

 

The exemptions for low value imports have therefore become increasingly controversial 

in the context of the growing digital economy. The difficulty lies in finding the balance 

between the need for appropriate revenue protection and avoidance of distortions of 

competitions, which tend to favour a lower threshold and the need to keep the cost of 

collection proportionate to the relatively small level of VAT collected, which favours a 

higher threshold.  

 

Governments would be in a position to lower these thresholds provided there is 

improvement in the efficiency of process involved. This be achieved by requiring non-

resident vendors of low value parcels to charge, collect and remit the tax on the imports 

of these goods in the importing jurisdiction.  

 

5.34:  Administrative challenges in the digital economy 

                                                 
58 OECD, Addressing the Tax Challenges of the Digital Economy, OECD BEPs Project, 2014. 
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The borderless nature of digital economy produces specific administrative issues around 

identification of businesses, determination of the extent of activities, information 

collection and verification, and identification of customers.  

 

5.35:  Place of consumption 

 

Taxation Framework Conditions of OECD postulates that “consumption tax rules for 

cross border electronic commerce should result in taxation in the jurisdiction where 

consumption takes place”.59 Tax at the place of consumption is more neutral between 

conventional and electronic commerce and creates a level playing field.  

In contrast to cross-border supply of goods where the place of consumption is the 

recipient’s address for delivery, there is difficulty where products/services are digitally 

downloaded and electronically delivered via internet as there is no physical delivery 

address for the supplier to rely on. 

In case of services, for tangible services “such as service relating to land and building 

(estate agents, hotel accommodation and architects), transport and services relating to 

physical performance”,60 place of consumption can be easily identified. On the contrary 

for intangible service delivery “such as consultancy, accountancy, legal and other 

‘intellectual’ services, transfer of copy right, data processing”,61 place of consumption 

can be uncertain and pose a problem for arriving at place of consumption. 

If we follow a pure definition of ‘Place of Consumption’, intangible services will be 

consumed in a place where the customer really consumes or uses the services. However, 

global nature of e-commerce plus the mobility of present day communication, this pure 

consumption test may be called in question. Pure consumption test may result in 

significant compliance burden on the vendors. Technology TAG of OECD, however, 

                                                 
59 OECD Addressing Tax challenges of the Digital Economy, OECD BEPs Project, 2014. 
60 Ibid. 
61 Ibid. 
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encouraged Governments to remain open to possible shift towards actual place of 

consumption. 

Business to Business transaction: 

For B2B transactions, the working party of OECD after reviewing alternatives such as 

place of contract, location of supplier’s profit generating operations, location of 

supplier’s and the recipient’s business, concluded that “the location of ‘business 

presence of the recipient would be an establishment to which supply is made. Where 

there is a choice of locations, such as headquarters in one country and a branch in 

another, the business presence should be considered as the establishment (for example, 

headquarters, registered office or branch of the business) of the recipient to which the 

supply is made”.62 Another approach is “when tax services are performed in more than 

one place the location of the supplier will be deemed place of taxation”.63 In certain 

circumstances, revenue authorities may use a different criterion to determine the actual 

place of consumption to ensure that the business structure or the mobility of 

communications is not used to avoid taxes by routing services through temporary 

establishments in non-tax or low-tax jurisdictions. 

Business-to-consumer transactions: 

“When ordering online, consumers use electronic mail for communicating with the 

seller but email addresses do not provide enough information about the real, physical 

residence of its user”.64 However, this problem can be contended with by promising it 

on place of usual residence. This can be arrived at by either use of credit card, or digital 

certificate. 

 

  

                                                 
62 OECD, Addressing the Tax Challenges of the Digital Economy, OECD BEPs Project, 2014. 
63 Ibid. 
64 Working Paper – 1998, at pp.7, 14: Eriksen and Hulsebos (2000) at p. 139; Jenkins (2001) at p.4. 
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5.40:  European Union VAT Law 

 

The objectives of EU VAT framework is to “attain[ing] the objectives of a common 

market and to work towards removal of obstacles to the free movement of goods and 

services between Member States for being a common market”.65 

 

The EU VAT model is a harmonized VAT system. Based on the ‘net VAT’ method 

whereby “tax is added at each stage of the supply chain”66 and the VAT is determined 

“on each transaction, based on the net amount of the transaction [and] taking into 

account the tax incurred on the prior transaction, for which deduction is allowed”.67  

 

The EU VAT system typically operated on the ‘destination principle’ for the purpose of 

imposing VAT, however, for “[t]he realization of the single market abolition of controls 

at the fiscal frontiers” took place.68 The ‘transitional VAT system’ was adopted as a 

transitional regime until a ‘definitive VAT system’ could be devised and agreed upon. 

The ‘transitional arrangement’ is essentially an origin-destination hybrid system. “Thus, 

sales to individual community residents would be taxed in the supplier’s country at the 

applicable VAT rate within the supplier’s country, even if the consumer was located in 

another EU Member State. Intra-community B2B sales, however, would be taxed in 

terms of the ‘destination principle’; that is, taxable in the consumer’s country.  

Furthermore, goods imported from non-EU Member States would also be subject to 

VAT in terms of the ‘destination principle”.69  

 

  

                                                 
65 European Commission Taxation & Customs Union, VAT Directive 2 (01.01.2010) eLearning Course 
(Course on the VAT Directive), Available at 
http://ec.europa/taxation_customs/common/elarning/vat/index_en.htm [Accessed 13/12/2010]. 
66 Ioc cit European Commission Taxation & Customs Union VAT Directive 2 (01.01.2010) eLearning 
Course  (Course on the VAT Directive). Available at 
http://ec.europa.eu/taxation_customs/common/elarning/vat/index_en.htm[Accessed 13/12/2010]. 
67 supra 
68 European Commission Taxation and Customs Union VAT: VAT and the Single Market -1993 to now. 
Available at http://ec.europa.eu/taxation_customs/taxation/vat/how_vat_works/index_en.htm [Accessed 
31/05/2011]. 
69 Bardopolous Anne Michele, E-commerce and the effects of technology in Taxation, Law, Governance 
& Technology Series 22,2015. 
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For supply of services the Council Directive 2008/8/EC amended the VAT Directive70 

with an effective date of 1January 2010. The Council Directive 2008/8/EC introduced 

two general rules71 as follows: 

 

(i) The destination principle: “For supply of services to taxable persons 

already identified for VAT purposes the general principle is that the place of 

supply is where the customer’s business is established.”
72

  The origin 

principle: “For supply of services to non-taxable persons the general 

principle is that the place of supply is where the supplier’s business is 

established.”
73

  

 

The destination principle and, therefore, the ‘reverse charge mechanism’, may only 

be applied in terms of B2B transactions. With regard to intra-community acquisition of 

goods, the place of supply is “where dispatch or transport of the goods to the buyer 

ends”
74

  

 

5.41:  Taxable Transactions 

 

Taxable transactions can be supply of goods and services, imports and “intra-

community” acquisitioned of goods. ‘supply of goods’, ‘supply of services’ and ‘intra-

Community acquisitions of goods’, where the transactions must, subject to exceptions , 

be for ‘consideration’ by a ‘taxable person’. ‘Consideration’, is the price paid in regard 

to the transaction and it is important to note that the ‘consideration’ is not limited to 

monetary currency. ‘Consideration’ may also take a non-monetary form, for example, a 

                                                 
70 Directive 2006/112/EC. 
71 The two general rules have already been incorporated into Member States legislation as noted in, 
18.1.2. The United Kingdom’, Part IV [p188] and the other EU countries, 18.1.4., Part V, examined in 
this paper [p.195]. 
72 Loc cit European Commission Taxation & Customs Union. VAT Directive 2(01.01.2010) eLearning 
Course (course on the VAT Directive), 
http://ec.europa.eu/taxation_customs/common/elarning/vat/index_en.htm. 
73 Supra. 
74 European Commission Taxation & Customs Union. VAT Directive 2 (01.01.2010) eLearning Course 
(Course on the VAT Directive), 
http://ec.europa.eu/taxation_customs/common/elearning/vat/index_en.htm. 
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barter transaction.75 ‘Consideration’ has been highlighted as an important aspect in 

regard to the supply of services in eCommerce. There must be a direct link between the 

consideration and supply of services.  

 

In order to qualify as a ‘taxable person’ the above three criteria of carrying on economic 

activity, independently and regularly must be satisfied regardless of “the purpose of 

results of that activity.”76  

 

The EU VAT model and Electronic Services 

 

The EU Regulation 1777/2005 defines ‘electronically supplied services’ as follows: 

 

“ … include services which are delivered over the Internet or an electronic network and 

the nature of which renders their supply essentially automated and involving minimal 

human intervention, and in the absence of information technology is impossible to 

ensure”.
77  

 

It is, nevertheless, crucial to appreciate that the various types of software may entail 

various degrees of ‘human intervention’ and “It is the degree of human intervention that 

is decisive for the classification of”
78 electronically supplied services.  

 

“The EU has shifted the place of supply rules from an origin/destination based principle 

to the ‘destination based principle’ which is in accordance with the OECD Ottawa 

Taxation Framework”.79  Further changes are expected, in place of supply rules  in 

respect of electronically supplied services and distance sales”.80 Tax is payable in the 

                                                 
75 Loc cit European Commission Taxation & Customs Union. VAT Directive 2 (01.01.2010) eLearning 
Course (course on the VAT Directive), 
http://ec.europa.ey/taxation_customs/common/elearning/vat/index_en.htm. 
76 Article 9(1) of the VAT Directive 2006/112/EC 
77 Article 11(1) of the EU Council Regulation (EC) No.1777/2005 
78 Supra. 
79 Idem, p189 & 255 
80 Bardopolous Anne Michele Bardopolous, E-commerce and the effects of technology on taxation; 
Springer, 2015. 
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jurisdiction in which the customer ‘usually resides’. The EU has implemented a “one-

stop-scheme” to facilitate taxable suppliers as a result of the of supply rule changes. 

“The “one-stop scheme” allows the non-EU established supplier to register in one EU 

jurisdiction of his choice in regard to taxable supplies occurring through the EU. The 

non-EU established supplier will, nevertheless, be required to levy VAT on 

electronically supplied services at the VAT rate applicable in the ‘destination’ 

jurisdiction”.81   

 

Effective from January 1, 2015, new rules for place of supply of “B2C electronic 

services are now subject to tax where the customer is established or resident. This 

requires the Foreign Service providers to register and pay VAT in the EU member state 

of the consumer”. 

 

EU’s VAT proposal for Electronic Commerce  

 

In addition, software manufacturers are also required to “devise a method to keep track 

of e-commerce sales.  Banks would then process the transactions, withhold taxes from 

the sales, and pass the proceeds onto the appropriate government. Banks could offer 

such a service for fee to clients, and national governments would help banks defray part 

of the collection costs”.82  

 

Role of Banks 

 

Banks play a pre-eminent role in the plan. They would “collect and disburse e-

commerce tax revenues to the appropriate governments”83.  But there could be conflict 

of interest of banks “as banks would be motivated by the desire to increase the volume 

of e-commerce transactions processed (to garner greater fees from taxes collected) and 

also are vested with the responsibility of allocating tax funds. The danger lies in the 

                                                 
81 Bardopolous Aanne Nichele Bordopoulous, E0Commerce and the effects of technology on taxation, 
Spinger, 2015. 
82 See Schenker, supra note 101. 
83 Chan clayton W, Taxation of Global E-commerce on the Internet: The underlying Issues and Proposed 
Plans,2003. 
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potential for fraud and abuse in the handling and disbursement of tax revenues by 

banks”.84 

 

EU is adapting to the desired objective of both destination based VAT and tax 

neutrality. 

 

ANALYSIS OF VAT REGIME AND THEIR LOOPHOLES IN 5 COUNTRIES 

 

5.50:  BRAZIL 

 

Brazil has a state VAT system. The State VAT (ICMS) “(Imposto Sobre Circulacao de 

Mercadorias e Servicos)” is levied by the individual states in Brazil. It is an origin based 

consumption tax. “The states set the level of taxation, but the Brazilian federal 

government may set the minimum rate. ICMS applies to the following transactions 

carried out in Brazil, even if the transaction begins abroad:  The circulation of goods, 

the importation of goods, the supply of transportation between states and between 

municipalities, the supply of communication services and supply of electricity”.  

 

Exports of manufactured goods and raw materials are exempt from ICMS. 

 

Who is liable? 

 

ICMS taxpayer: “An ICMS taxpayer is any person or legal entity that, on a regular 

basis, undertakes the shipment or importation of goods, or supplies communication and 

interstate and inter-municipal transport services”.85 No turnover threshold applies. Any 

person or entity that intends to supply goods or services subject to ICMS must register 

in the roll of ICMS taxpayers’ before beginning activities. 

 

                                                 
84 Chan clayton W, Taxation of Global E-commerce on the Internet: The underlying Issues and Proposed 
Plans,2003. 
85 Earnest & Young, Worldwide VAT/GST & Sales Tax Guide. EY 2015. 
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Non-established businesses: “A “non-established business” is a business that has no 

fixed establishment in Brazil. A non-established business is not permitted to register for 

VAT in Brazil. Only entities that are established under Brazilian law may become 

taxpayers for the purposes of ICMS”.86  

 

Reverse charge. “Reverse charge types of mechanism are present on imports of goods. 

The importer self-assesses ICMS and takes the same amount as credit to be offset with 

future outputs of the products”.87 

 

Digital economy: Electronic sales fall into the regular indirect tax rule set. Sales are 

deemed to “happen in the city/state where the seller is located and VAT is to be 

assessed and collected in that state”.88 

 

Recovery of VAT by taxable persons 

 

“An ICMS taxpayer may recover input tax (that is, obtain a credit) for VAT charged on 

goods and services supplied to it that are subject to another taxable transaction. An 

ICMS taxpayer generally recovers input tax by deducting it from output tax, which is 

VAT charged on supplies made. ICMS may not be recovered before a taxpayer begins 

making taxable supplies. A valid VAT invoice or customs document must generally 

accompany a claim for input tax”. 

 

“No ICMS tax may be claimed before a business registers for ICMS. However, a 

business may register for ICMS as soon as it intends to carry out taxable activities. 

Input tax deduction is not granted until taxable activities begin. Before making taxable 

supplies, the taxpayer must record purchase invoices as a “Deferred Asset” account. 

After taxable supplies begin, the deferred ICMS may be recovered. No time limit 

applies to the period between registration and the beginning of an activity”. 89 

                                                 
86 Earnest & Young, Worldwide VAT/GST & Sales Tax Guide. EY 2015. 
87 Ibid. 
88 Ibid. 
89 Ibid. 
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Invoicing 

 

“VAT invoices and credit notes. An ICMS, taxpayer must generally provide a VAT 

invoice for all taxable supplies made, including exports. A VAT invoice is necessary to 

support a claim for input tax deduction for ICMS and IPI. Effective June 2013, 

companies must specify on invoices and receipts the taxes charged that are part of the 

total amount of the product sale price”. 90 

 

Foreign-currency invoices. “All VAT invoices must be issued in Brazilian reals 

(BRL)”.91 

 

Loopholes 

 

1. It is mostly an origin based tax, though some features of mixed origin and 

destination based are available. It is a sort of indirect consumption based taxed 

system. Exports of manufactured goods and raw materials are tax exempt, 

though an origin based system. 

2. Brazil has not implemented a national VAT system. Like USA each state 

implements its own indirect tax legislation and compliance rules. Various rates 

prevail in different states ranging from 7% to 25%. Many intra and inter-state 

rates prevail. Brazil does not have registration threshold and any person making 

taxable supplies is required to register for VAT regardless of turnover.  

3. Non-resident suppliers may be required to register for VAT when the 

importation and exportation of goods to and from Brazil and when the place of 

supply of goods is in Brazil. However, a non-resident is required to form a 

permanent establishment in Brazil for registration purposes.  

4. Consumption states often lose revenue. 

5. Tax exports and exempts imports. 

                                                 
90 Earnest & Young Worldwide VAT/GST & Sales Tax Guide, EY 2015. 
91 Ibid. 
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6. Fiscal wars because of loss of revenue and tax competition. 

7. Restricts to goods and only transportation and communication services. Hence it 

has a narrow base. 

8. Distortion in allocation of resources; allocation based on tax costs, not on factors 

of production. 

 

5.51:  INDIA 

Scope of the tax 

 

Essentially covers goods only. VAT “applies to the following transactions: The sale of 

goods within the state, which for this purpose includes the transfer of a right to use 

goods (a lease), The transfer of goods during the execution of works contracts involving 

the supply of materials and services, The purchase of goods from non-registered 

vendors in specified situations, The delivery of goods with respect to hire-purchase or 

any system of payment by instalments, The supply of food or any other article for 

human consumption or any drink as part of a service or in any other manner”.92  

 

CST (Central Sales Tax) “CST applies to the interstate sale of goods, that is, to the 

movement of goods from one state to another, pursuant to a sale. The Central 

Government collects it and gives it to the destination state”93. 

 

Service tax: “Service tax is applicable on the supply of services provided in a taxable 

territory. A service is defined as any activity carried out by a person for another for a 

consideration. Service tax law sets out a negative list of activities that are not subject to 

service tax. In addition, notifications provide for service tax exemption for specified 

activities. Law also declares certain activities to be services. This tax is collected by the 

Federal Government and retained by the Federal Government. Several services 

                                                 
92 Earnest & Young Worldwide VAT/GST & Sales Tax Guide, EY 2015. 
93 Ibid. 
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numbering 17 have been excluded from the definition of service and are part of the 

negative list and the mega-exemption notification (46 services)”. 94 

 

Proposed goods and services tax. “The Central Government of India has proposed the 

introduction of a new goods and services tax (GST). The GST is intended to subsume 

most of the central and state level indirect taxes currently in force such as current VAT, 

excise duty and service tax. It is proposed that the new tax would be a “dual” GST”, 

consisting of Central GST (CGST) and state GST (SGST). The new tax would have a 

far reaching impact on all sectors of the economy. The current proposed date for 

introduction of a GST is April 2016. This is proposed to be a destination based 

consumption tax”.95  

 

Who is liable? 

 

“All sellers with a turnover in excess of the registration threshold are liable to register 

for VAT. In most states, the threshold is INR500,000 of sales.  The registration 

threshold is nil or very low for sellers who import goods into a state”.96 

 

CST: “Every person that sells goods to a buyer outside the state is required to be 

registered and pay CST. No turnover threshold applies”.97 

 

Service tax: “Every person that provides taxable services in excess of the turnover 

threshold is required to pay service tax. The service tax turnover threshold is INR1 

million for discharge of tax. For a few specified activities, the service receiver is liable 

to deposit the service tax irrespective of the turnover. Also, for a few specified 

activities, the liability to discharge the service tax is shared between the service provider 

and the service receiver”.98 

 

                                                 
94 Earnest & Young Worldwide VAT/GST & Sales Tax Guide, EY 2015. 
95 Ibid. 
96 Ibid. 
97 Ibid. 
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Registration procedures: Procedures have been prescribed to obtain registration under 

respective statutes. Relevant department authorities, after review of the application and 

documents submitted, grant the registration certificate to the dealers.  

 

Voluntary registration: “An entity may register voluntarily for CST, excise duty and 

service tax. Voluntary registration is also available under most states’ VAT laws”.99  

 

Rates 

 

Examples of exempt goods: “Fruits and vegetables, Agricultural implements, 

Books”.100 

 

Examples of goods taxable at the 1% rate: “Gold, Silver, Other precious metals and 

articles made of such metals”.101 

 

Availability of credit for registered persons 

 

Creditable goods and services: “In most states, input tax credit is allowed for VAT 

paid with respect to goods acquired for resale or for use in the manufacturing of taxable 

goods. Credit is obtained by offsetting the tax paid against VAT charged on sales 

(output tax). A valid tax invoice must generally be retained to support claims for input 

tax credits”.102  

 

“Exports from India are zero-rated. The exporter has a full right of input tax credit for 

tax paid on the purchase of the exported goods and on goods used to manufacture 

exported goods”. 

 

                                                 
99 Earnest & Young Worldwide VAT/GST & Sales Tax Guide, EY 2015. 
100 Ibid. 
101 Ibid. 
102 Ibid. 
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“Service tax paid on input services are available as a credit to a service provider and/or 

manufacturer of goods. Exports of services and goods are zero-rated. Service providers 

and manufacturers of goods are allowed a refund of the service tax and excise duty paid 

on inputs related to exported services. The pool of excise duty on input goods and 

service tax on input services is commonly referred to together as CENVAT”.103 

 

Loopholes 

1. It is a origin based taxation 

2. Complex: varying tax rates, taxable events, taxable base and compliance 

procedure. VAT in India is a state level VAT. 

3. Huge tax cascading effects because other taxes such as entry tax, octoroi, luxury 

tax are leviable. 

4. Taxes get collected as service tax or goods tax at varying rates. B2B transaction 

gets collected as service tax. Digital content, services and intangibles are 

collected as service tax.  

5. Goods tax goes to the state and service tax goes to the Federal Government. 

 

5.52:  SOUTH KOREA 

 

Scope of the tax 

 

“VAT applies to the following transactions: The supply of goods and services by a 

taxable person, Reverse-charge services received by an exempt business person in 

Korea, The importation of goods, regardless of the status of the importer”.104 

 

“Taxable supplies of services include the rendering of services, the leasing of goods or 

facilities and the granting of rights under a contract or by law.  A deemed self-supply of 

services takes place if traders provide services for their own businesses. However, in 

practice the Korean tax authorities do not levy VAT on the self-supply of services.  

                                                 
103 Earnest & Young Worldwide VAT/GST & Sales Tax Guide, EY 2015. 
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Generally, services provided free of charge are not viewed as a supply of services, 

except for commercial properties being leased to related parties free of charge”.105 

 

 Who is liable? 

 

“Any person that independently undertakes the supply of goods or services in the course 

of business, whether or not for profit, is liable to VAT. The definition of a VAT-

registered trader includes individuals, corporations, the government and local 

authorities, associations of local authorities, and bodies of persons”.106 

 

“Any person that begins a business must register the particulars of each place of 

business with the tax authorities within 20 days after the date of business 

commencement”.107  

 

“A person that carries on a VAT-exempt business is not required to register under VAT. 

But input VAT is not refundable for exempt business. However, traders may elect not to 

be exempted”.108   

 

Reverse charge. “A trader who receives a supply of services and intangible properties 

from a non-resident or foreign corporation whether they own a place of business in 

Korea or not, whether they supply services not attributable or related to domestic place 

of business must collect the VAT at the time of the payment for such services and pay 

the amount to the government, unless the services received are used in taxable 

operations”.109 

 

Non-established businesses. “Korea refunds VAT incurred by traders that are neither 

established nor registered for VAT in Korea. A non-established trader may reclaim 

VAT to the same extent as a VAT-registered trader. A foreign company that is engaged 
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in business in its home country but does not have a permanent establishment in Korea 

may reclaim the VAT incurred on the purchase of some goods and services”.110  

 

Digital economy. “Effective 1 July 2015, South Korea applies VAT on electronic 

services purchased by South Korean customers from abroad. Foreign providers of 

electronic services must register with the South Korean tax authorities through the 

simplified business registration system. Non-resident distributors of digital content to 

Korean customers will be charged 10% VAT regardless of whether they have Korean 

Presence. This applies equally to direct electronic service providers and third party 

intermediate suppliers. Both will be required to obtain business registration and pay 

VAT on sales. The inequity arising out of earlier scheme of domestic suppliers paying 

10% VAT whereas the overseas suppliers were paying no tax is taken care of. Global 

online retailers will be captured under this expanded VAT legislation. For failure to 

register beyond 20 July 2015 a penalty equal to 1% by the value of supplies may be 

levied”.111  

 

“Input VAT (that is, VAT on related purchases) incurred with respect to exempt 

supplies is not refundable. However, traders may elect not to be exempted”.112 

 

Comments: Korean rules are evolving and are keeping pace with changes being brought 

in elsewhere in digital commerce. 

 

5.53:  NORWAY 

 

1. General information concerning the Norwegian VAT rules 

 

The Value Added Tax Act Section 3-1 stipulates “that VAT shall be calculated and paid 

on the sale of all goods and services. There are several exceptions and exemptions from 
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the duty to pay VAT. VAT shall also be paid on withdrawals for private use or for use 

in activity outside the VAT area”.113 

 

“Foreign businesses that sell goods or services and liable to VAT in Norway, must be 

registered in the VAT Register when sales and withdrawals liable to VAT exceed NOK 

50,000 during a 12-month period. Foreign businesses that have tax liable turnover in 

Norway are liable for VAT pursuant to the same rules as apply to Norwegian 

businesses, and they must be registered for VAT in Norway”.114 

 

2. Obligations and rights as a result of registration in the VAT Register  

 

“A foreign business that has a place of business or place of residence in Norway is 

obliged to keep accounts of its business activity in accordance with Norwegian 

accounting legislation”.115 

 

“Registered foreign businesses must calculate and pay VAT (output VAT) on sales in 

Norway of goods and services that are liable to VAT. The foreign business will, at the 

same time, be entitled to deduct VAT incurred on the purchase of goods and services 

for use in the VAT liable business activity in Norway (input VAT). The deduction right 

also includes VAT calculated by the customs authority in connection with the 

importation of goods to Norway.  A foreign business is obliged to submit VAT returns 

and to pay due VAT within the relevant deadlines”.116  

 

3. Registration through a VAT representative 

 

“Foreign businesses that establish a business activity in Norway without having a place 

of business or place of residence in Norway shall be registered through a representative. 

When registered through a VAT representative, the foreign business has the same rights 
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and obligations as follows from normal registration in the VAT Register. The 

representative must have a place of residence or a place of business in Norway. Both the 

foreign business and the representative must sign the “Coordinated Registration 

Notification”.117 

 

Norway has such agreement with the following countries; Belgium, Denmark, Finland, 

Island, Italy, Netherlands, Poland, Slovenia, Spain, Sweden, Great Britain, Czech 

Republic and Malta. “If the foreign business is from one of these countries as origin 

countries, the representative will not be jointly or severally liable with the foreign 

business for VAT. For other countries, both the foreign business and its representative 

are jointly and severally responsible for VAT being calculated and paid. The VAT 

registered vendor is to pay tax in 4 bullets along with return during the calendar 

year”.118 

 

The form must be submitted even if there has been no activity in the business during the 

term. Failure to submit the VAT return within the deadline or giving incorrect figures is 

a criminal offence pursuant to the Value-Added Tax Act. If the form contains incorrect 

figures, surtax and interest can be imposed. 

 

4. Foreign businesses that sell electronic services to Norwegian customers 

 

“Private persons in Norway who buy electronic services from abroad must pay VAT. It 

is the foreign supplier of electronic services who must calculate and collect the VAT in 

these cases. The Norwegian tax authorities have from 1 July 2011 established a 

simplified system for registration and reporting. 

  

The new rules and the simplified registration system are very similar to the rules that 

have been in force in the EU’s member states since 2003. The suppliers can use the 
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simplified system if they deliver electronic services or electronic communication 

services from abroad to Norwegian private individuals (B2C).  

 

The supplier can also opt to use the system if it also delivers electronic services to 

businesses and public enterprises (B2B). The supplier cannot use the system if it is 

established in Norway or chooses to set up business in Norway. In such cases, the 

supplier has an obligation to register in the Norwegian VAT Register, for example when 

the supplier has other turnover that triggers a duty to pay VAT. VAT must be declared 

and paid within the same deadlines as apply to the EU system”.119  

 

5. Documentation and compliance requirements for foreign businesses that sell 

electronic services to Norwegian customers 

 

“The simplified registration system also implies that the supplier must keep a list of all 

transactions that concern the sale of electronic services to Norwegian private 

individuals. The list of transactions must be sufficiently detailed for it to be compared 

with the VAT return and thereby function as a mean of control. The list of transactions 

must be stored for 10 years and, at the Norwegian VAT authorities’ request, it must be 

made available electronically within three weeks. 

 

As regards compliance with the regulations, suppliers in the simplified registration 

system will be subject to most of the Value Added Tax Act’s general administrative 

provisions. Among other things, this means that the suppliers will have a general duty to 

disclose information that has a bearing on VAT control and that the VAT authorities 

can obtain information about the suppliers from third parties. It also means that the 

VAT authorities can stipulate VAT by discretionary judgement and otherwise impose 

sanctions such as additional tax or penal sanctions if a supplier provides incorrect or 

incomplete information or fails to submit a VAT return”.120 
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6. VAT refund information 

 

Foreign businesses are entitled to refund of VAT incurred on the purchase of goods and 

services in Norway, or on goods they import, provided some conditions are met.  

 

7. Customs credit 

 

In addition to the VAT registration it is also possible to apply for a customs credit in 

Norway.  

 

“Effective 1st January minimum limit for liability to pay import VAT when importing 

goods into Norway was increased from NOK 200 to NOK 350”.121 

 

Strength and Weaknesses 

 

“Norway operates an online registration system with registered businesses reporting 

sales through an online portal and remitting tax electronically. This resulted in high 

level of compliance by non-Norwegian suppliers of affected services”.122 

 

Comments 

 

All taxable persons are required to register regardless of annual turnover. If the turnover 

occurs in Sweden, if the turnover exceeds SEK 30000/-, if the goods and services in 

question is liable to VAT and the business operation sells goods and services, VAT is 

payable.  

 

The place of supply rule is akin to that of UK. For B2B supply of services it is 

destination based and B2C it is origin based.  
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5.54:  SINGAPORE 

 

Who is liable? 

 

“A taxable person is a person who is registered or is required to be registered for GST. 

Singapore has compulsory registration and the GST registration threshold is SGD1 

million. An overseas entity that registers for GAT in Singapore must appoint a local 

agent to be responsible for all its GST matters”.123  

 

Voluntary registration. “If the value of taxable supplies made by a business is below 

the registration limit, the business may register for GST voluntarily. A business that 

registers for GST voluntarily must remain registered for at least two years unless 

otherwise allowed by the Comptroller”.124  

 

 GST rates 

 

“The term “taxable supplies” refers to supplies of goods and services that are liable to 

GST, including supplies that qualify for zero rating relief (subject to GST at 0%). The 

term “exempt supplies” refers to supplies of goods and services that are exempt from 

GST. Exempt supplies may give rise to a restriction on the input tax”. 

 

“The standard rate of GST in Singapore is 7%. The standard rate of GST applies to all 

supplies of goods or services, unless the supplies qualify for zero rating relief or 

exemption. Exports of goods and international services are zero-rated. International 

services that qualify for zero rating are specifically listed in the GST Act. Exempt 

supplies include the sale or lease of residential property, financial transactions listed in 

the Fourth Schedule to the GST Act and the importation or supply of investment 

precious metals”.125 
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Recovery of GST by taxable persons 

 

“A taxable person may recover the GST incurred on its expenses as input tax if the 

input tax is incurred in the making of taxable supplies or certain prescribed supplies. 

Input tax refers to GST incurred on goods and services supplied to the taxable person or 

goods imported into Singapore by the taxable person that are used or to be used for the 

purpose of any business carried on or to be carried on by the taxable person. A taxable 

person generally recovers input tax through its GST returns, by deducting it from output 

tax, which is GST charged on supplies made. 

 

A valid tax invoice or import permit must be held to support a claim for input tax. 

 

A taxable person is required to repay to the IRAS any input tax claimed for which 

payment has not been made to the supplier for more than 12 months from the due date 

of the payment”.126 

 

“The sale of digitized goods such as online movies, e-books, or computer software that 

can be downloaded by the customer via the internet is considered to be a supply of 

services and is also subject to GST just as supply of physical goods. Sale of digitized 

goods such as music and software over internet to an individual customer or business  

7% GST is charged unless the customer does not belong to Singapore. To determine 

whether a customer belongs to Singapore or a foreign country, the business address, 

domain name and IP address can be used as indicators”.127  

 

Goods imported by post or air and valued at exceeding Singapore $ 400 attracts GST. 

 

GST registered vendors when they sell goods via internet and goods are delivered in 

internet, they are chargeable by GST. 
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Reverse charge mechanism is currently suspended in Singapore. 

 

5.55:  SOUTH AFRICA 

 

Scope of the tax 

 

VAT applies to the following transactions: “The supply of goods or services made in 

South Africa by a registered person, Reverse-charge services received by a person in 

South Africa that is not entitled to claim full input tax credits (referred to as imported 

services), The importation of goods from outside South Africa, regardless of the status 

of the importer”.128 

 

“Goods that are imported from countries in the Southern African Customs Union (that 

is, Botswana, Lesotho, Namibia, South Africa and Swaziland) are not subject to 

customs duty, but they are subject to VAT”.129 

 

 Who is liable? 

 

“Goods and services supplied in South Africa. A vendor is required to account for 

output tax on all goods and services supplied, unless the supply is specifically exempted 

by the Value-Added Tax Act”. 

 

“A “vendor” (taxable person) is a person (business entity or individual) carrying on an 

activity in or partly in South Africa on a continuous or regular basis if, in the course of 

the activity, goods or services are supplied to another person for consideration 

exceeding the registration threshold. This includes persons who are registered for VAT 

in South Africa as well as persons who are required to register as vendors”.  
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“A person is required to register as a vendor if the value of taxable supplies exceeds (or 

is expected to exceed) ZAR1 million in any consecutive 12-month period or a signed 

contract is in place proving that the ZAR1 million threshold will be exceeded in the 

following 12-month period. Importers are liable to pay VAT on imported goods”.  

 

“Recipients of services are liable to pay VAT on imported services to the extent that the 

services will be utilized or consumed in the making of non-taxable supplies. Imported 

services are exempt from VAT if the value of the supply does not exceed ZAR100 per 

invoice”.130 

 

Voluntary registration: “A person whose turnover is below the compulsory 

registration threshold may register for VAT on a voluntary basis if the value of its 

taxable supplies exceeds ZAR50,000 in any 12-month period (excluding the provision 

of commercial accommodation, for which the threshold is ZAR60,000). Certain 

industries such as welfare organizations, projects funded by foreign donors, and 

municipalities can register even if they don’t meet the voluntary registration 

threshold”.131  

 

“E-commerce suppliers: Effective 1 June 2014, the supply of electronic services by a 

foreign supplier to recipients in South Africa is subject to VAT. The liability to register 

for VAT will arise where the electronic services are supplied from a place outside South 

Africa to a recipient that is a resident of South Africa or where payment to the non-

established business originates from a South African bank. Effective 1 April 2015 this 

specific inclusion applies where at least two of the following circumstances are present, 

namely”: 

• “The electronic services are supplied to a South African resident”.  

• “Any payment for such services is made from a South African bank”. 
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• “The electronic services are supplied to a person with a business address, 

residential address or postal address in South Africa where a tax invoice will be 

delivered”. 

 

“Electronic services” is defined in a regulation that provides that the following services 

are electronic services where provided by means of an electronic agent, electronic 

communication or the internet for consideration: Educational services (distance 

teaching programs, educational webcasts, internet-based courses, “Games and games of 

chance (electronic games, interactive games and electronic betting or wagering), 

Internet-based auction services, Miscellaneous services (“e-books, audio visual content, 

still images and music), Subscription services (to any blog, journal, magazine, 

newspaper, games, internet-based auction service, periodical, publication, social 

networking service, webcast, webinar, website, web application or web series)”. 

 

“A special compulsory registration threshold of ZAR50,000 applies to the suppliers of 

electronic services, and VAT is accounted for on a payments basis to the tax 

authorities”.132 

 

“While earlier the local client was required to account for and pay VAT on imported 

services (a reverse change mechanism) acquired from the foreign suppliers, now the 

responsibility is cast on foreign suppliers to register as VAT vendors. But if it is insisted 

that payment for e-service must be from an account with a South African Bank, the 

foreign supplier does not require representative vendor acting on his behalf in South 

Africa. Since it is expected that they will have only output VAT liability there is no 

need for a South African bank account for the purpose of reviewing VAT 

regulations”.133  
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Tax representatives. “A registered VAT vendor needs to appoint a natural person 

residing in RSA as a tax representative to assist in tax matters and to represent the entity 

in South Africa”.134 

 

Recovery of VAT by taxable persons 

 

“A registered vendor may recover input tax (that is, VAT charged on goods and 

services supplied to it for business purposes) by deducting it from output tax, which is 

VAT charged on supplies made in a particular tax period provided they have valid tax 

invoices. 

 

Input tax includes VAT charged on goods and services supplied in South Africa and 

VAT paid on the importation of goods”.135 

 

Recovery of VAT by non-established businesses 

 

“VAT incurred by businesses that are neither established nor registered in South Africa 

may be recovered only with respect to goods that are exported from South Africa. The 

goods must be exported from a designated port within 90 days after the invoice date. A 

refund may be claimed from the VAT Refund Administrator. No claim may be made 

with respect to services (such as hotel accommodation and restaurant meals) consumed 

in South Africa. 

 

A business that regularly or continuously supplies goods or services in South Africa 

may be liable to register as a VAT vendor, even though the business is neither 

established nor registered in South Africa, if it carries on an enterprise and meets the 

registration requirements. In this instance, the non-established business registered as a 

vendor may recover input tax through the normal VAT return process”.136 
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VAT returns and payment 

 

VAT returns. “The tax return period is monthly for persons with annual taxable 

turnover in excess of ZAR30 million. The tax return period is bimonthly for persons 

with annual taxable turnover below ZAR30 million. Other tax periods are available (six 

month and annually) for special categories of persons with annual taxable supplies 

lower than ZAR1.5 million, such as farmers, farming enterprises and nonprofit 

associations, but only with the prior agreement of the SARS”.137 

 

Loopholes  

 

1. South Africa has two different registration thresholds of ZAR 1million or ZAR 

50,000/-, former for compulsory registration and the latter for voluntary 

registration. 

2. Lack of ‘place of supply rule’ in South Africa is a problem as in the alternative 

physical presence test will be required. 

3. Reverse charge mechanism is not restricted to Registered Person. Only in B2B 

Reverse charge mechanism has a broader application. ‘Imported service’ has 

been defined as “Supply of services …….. to a recipient who is a resident of the 

Republic”. However, the self-assessment obligation placed on the non-registered 

consumers to account for output tax on imported services is generally not 

enforced as administrative cost is high. 

4. VAT on ‘imported service’ to be declared within 30 days from the time of 

supply, but no further guidelines is provided in respect of practicability or 

enforceability of such provision. 

5. Large commercial internet website shops are abiding by the content of territorial 

restrictions and avoiding cross-border taxation problem by merely limiting the 

downloading of certain digitized products to South African jurisdiction.  
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Conclusion: Most countries including EU have shifted to destination based taxation 

despite their legacy of origin based start. Hence problem created by origin principle 

continues to some extent. India’s VAT continues to be a tax on goods on origin 

principle. But recently EU, Norway, South Africa and Singapore have come out with 

their rules for Electronic transactions, lower turnover threshold, non-insistence on 

physical presence and rules for foreign supplier to register, collect tax and remit it to 

consumption jurisdiction. But these countries have been perceptive enough to introduce 

simplified registrations and return system. In contrast, VAT in India is a goods tax 

which is origin based. Service tax is a separate tax which is levied and administered by 

the Centre. Hence Indian VAT is clearly very weak in capturing tax on goods and 

services and allocating it efficiently. E-commerce players can safely play the game of 

tax avoidance and evasion. Imports of digital content escape tax. Double taxation and 

non-taxation are more likely to occur when taxing jurisdiction is so fragmented and the 

non-consumption jurisdiction often gets tax based on origin principle. 

 

 Only when, pure form ‘place of consumption’ is followed, it would be effective 

to capture consumption tax on E-commerce. Otherwise, despite having destination 

principle India may face problems in introducing a tax that is ‘neutral’ and will enhance 

tax compliance. Conventional commerce will be disadvantaged in the process too. 
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CHAPTER – VI 

 

A normative modeling of GST for E-Commerce in India 

 

6.0 In India’s VAT system, VAT is levied and administered by the States. CST 

(Central Sales Tax) applies to the interstate sale of goods, i.e. to the movement of goods 

from one State to another, pursuant to sale. CST is levied @ 2% by the Central 

Government, but collected and ministered by the States. Service tax is levied and 

administered by the Central Government. Specific rules relating to digital goods and 

services are not prescribed in India.  

 

Currently, India is in the cusp of introducing a new Goods and Services Tax with effect 

from 1.4.2016. “The GST is intended to substitute most of the Central and State level 

indirect taxes currently in force such as current VAT, excise duty and service tax. The 

new tax is proposed as a dual GST, consisting of Central GST (CGST) and the State 

GST (SGST). It is expected to attain the objectives of a common market with free 

movement of goods and services between member states and to reduce tax cascading”.
1
 

 

Constitutional position: 

 

Indian Constitution provides the taxing right on goods to the States under the List II of 

the Seventh Schedule of the Constitution (Entry 54). This is subject to Entry 92-A of 

List I which cover’s Union Government’s “power to tax sale and purchase of goods 

where such sale takes place in the course of inter-State trade or commerce”.
2
 Now inter-

State sale of goods is covered by CST. Originally, there was no provision for tax on 

services. In the Eighty eight Amendment Act, 2003, taxation of services was inserted at 

entry 92-C of List I giving power to Central Government to tax services. Both goods 

and services often come bundled together. Taxation of services which normally go 

along with taxation power on ‘goods’, in many Federal countries is thus segregated and 
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2
 Ibid. 
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remains with the Union Government. Indian VAT is essentially a goods tax by the 

States while the services are covered by service tax collected and administered by the 

Union Government.  

 

The way e-commerce is taxed in India is the following: 

 

(i) B2B sale of digital goods and services is taxed as services. If digital 

software customized for a company is sold it is sold as services. 

Customized software while technically a service liable to service tax is 

being subjected to VAT in some States with judicial precedents 

affirming such treatment. 

(ii) B2C is taxed as goods or services as the case may be. If it is travel 

related service it is taxed as services at the rate of service tax.  Packaged 

software when supplied electronically is subjected to the levy of both 

VAT (as goods) and service tax (as services);  

 

(iii) If digital content of software is sold with an analogue of tangible 

package of software is sold in the market it is taxed as goods. 

 

While selling goods and services while the incidence continues to be on the customer, 

the consumption tax is collected by the dealer (supplier) based on where the invoicing is 

made. If Amazon sells a product from Bangalore to a consumer in Delhi the tax will be 

collected at Bangalore and will accrue to Government of Karnataka. Hence two order 

effects are emerging from this taxation framework. They are:- 

 

(a) Effectively tax is origin based taxation rather than a destination based 

taxation if it is out of State sale/cross border sale. 

(b) Goods and services are taxed by different entities and accruable to 

different jurisdictions the service tax goes to the Government of India 

kitty and the goods taxation remains with the State. In the process 
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fungibility of both the categories is likely to be evident and tax 

competition and accrual to the non-consumption jurisdiction is 

inevitable. In reality the VAT pans out like an origin based tax and goes 

in the coffer of the invoicing State rather than where the consumption 

took place in turn who should be legally entitled to collect the tax.  

Though it is expected that once the GST is implemented an artificial 

difference between the goods tax and services tax will evaporate the 

implementation is nowhere in sight. What it is resulting in the VAT 

regime is often both goods tax and service tax is being charged making it 

a case of double taxation. 

 

(c) The layering of the E-commerce company structure as is evident in case 

of Flipkart makes it easy for tax avoidance and the evasion.  The goods 

sold in a market place model as aggregator will attract service tax and if 

at all service tax is being paid it is surely eroding the tax base of the State 

but would have been entitled to the goods tax. It is expected that the 

suppliers would have paid the VAT, but it somehow gets concealed in 

the layering. The base erosion and profit shifting effect (BEPS) appears 

to be in play but needs further investigation company wise to arrive at 

robust conclusions. 

 

6.10  VAT & GST 

Introduction of VAT in the States has been a very challenging exercise in a federal 

country like India, “where each State, in terms of Constitutional provision, is sovereign 

in levying and collecting State taxes. Before introduction of VAT, in the sales tax 

regime, apart from the problem of multiple taxation and burden of adverse cascading 

effect of taxes, there was also no harmony in the rates of sales tax on different 

commodities among the States. Not only were the rates of sales tax numerous (often 

more than ten in several States), and different from one another for the same commodity 



135 

 

in different States, but there was also an unhealthy competition among the States in 

terms of sales tax rates – so-called “rate war” – often resulting in, revenue-wise, a 

counter-productive situation”.
3
 GST is designed to be a destination based tax. 

 

Justification of GST 

Despite this success with VAT, “there are still certain shortcomings in the structure of 

VAT both at the Central and at the State level. The shortcoming in CENVAT of the 

Government of India lies in non-inclusion of several Central taxes in the overall 

framework of CENVAT, such as additional customs duty, surcharges, etc., and thus 

keeping the benefits of comprehensive input tax and service tax set-off out of reach for 

manufacturers/dealers. Moreover, no step has yet been taken to capture the value-added 

chain in the distribution trade below the manufacturing level in the existing scheme of 

CENVAT. The introduction of GST at the Central level will not only include 

comprehensively more indirect Central taxes and integrate goods and service taxes for 

the purpose of set-off relief, but may also lead to revenue gain for the Centre through 

widening of the dealer base by capturing value addition in the distributive trade and 

increased compliance”.
4
 

In the existing State-level VAT structure there are also certain shortcomings. “There 

are, for instance, even now, several taxes which are in the nature of indirect tax on 

goods and services, such as luxury tax, entertainment tax, etc., and yet not subsumed in 

the VAT. Moreover, in the present State-level VAT scheme, CENVAT load on the 

goods remains included in the value of goods to be taxed under State VAT, and 

contributing to that extent a cascading effect on account of CENVAT element. This 

CENVAT load needs to be removed. Furthermore, any commodity, in general, is 

produced on the basis of physical inputs as well as services, and there should be 

integration of VAT on goods with tax on services at the State level as well, and at the 
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same time there should also be removal of cascading effect of service tax. In the GST, 

both the cascading effects of CENVAT and service tax are removed with set-off, and a 

continuous chain of set-off from the original producer’s point and service provider’s 

point upto the retailer’s level is established which reduces the burden of all cascading 

effects. This is the essence of GST, and this is why GST is not simply VAT plus service 

tax but an improvement over the previous system of VAT and disjointed service tax. 

However, for this GST to be introduced at the State level, it is essential that the States 

should be given the power of levy of taxation of all services. This power of levy of 

service taxes has so long been only with the Centre. A Constitutional Amendment will 

be made for giving this power also to the States. Moreover, with the introduction of 

GST, burden of Central Sales Tax (CST) will also be removed. The GST at the State-

level is, therefore, justified for (a) additional power of levy of taxation of services for 

the States, (b) system of comprehensive set-off relief, including set-off for cascading 

burden of CENVAT and service taxes, (c) subsuming of several taxes in the GST and 

(d) removal of burden of CST. Because of the removal of cascading effect, the burden 

of tax under GST on goods will, in general, fall”.
5
 

“The GST at the Central and at the State level will thus give more relief to industry, 

trade, agriculture and consumers through a more comprehensive and wider coverage of 

input tax set-off and service tax setoff, subsuming of several taxes in the GST and 

phasing out of CST. “With the GST being properly formulated by appropriate 

calibration of rates and adequate compensation where necessary, there may also be 

revenue/ resource gain for both the Centre and the States, primarily through widening of 

tax base and possibility of a significant improvement in tax-compliance. In other words, 

the GST may usher in the possibility of a collective gain for industry, trade, agriculture 

and common consumers as well as for the Central Government and the State 

Governments. The GST may, indeed, lead to the possibility of collectively positive-sum 

game”.
6
 

Goods & Services Tax Model For India 
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“ (i)  The GST shall have two components: one levied by the Centre (hereinafter 

referred to as Central GST), and the other levied by the States (hereinafter 

referred to as State GST). Rates for Central GST and State GST would be 

prescribed appropriately, reflecting revenue considerations and acceptability. 

This dual GST model would be implemented through multiple statutes (one for 

CGST and SGST statute for every State). However, the basic features of law 

such as chargeability, definition of taxable event and taxable person, measure of 

levy including valuation provisions, basis of classification etc. would be uniform 

across these statutes as far as practicable. 

(ii)  The Central GST and the State GST would be applicable to all transactions of 

goods and services made for a consideration except the exempted goods and 

services, goods which are outside the purview of GST and the transactions 

which are below the prescribed threshold limits. 

(iii)  Since the Central GST and State GST are to be treated separately, taxes paid 

against the Central GST shall be allowed to be taken as input tax credit (ITC) for 

the Central GST and could be utilized only against the payment of Central GST. 

The same principle will be applicable for the State GST. 

(iv)  Cross utilization of ITC between the Central GST and the State GST would not 

be allowed except in the case of inter-State supply of goods and services under 

the IGST model which is explained later. 

 (v)  The administration of the Central GST to the Centre and for State GST to the 

States would be given. This would imply that the Centre and the States would 

have concurrent jurisdiction for the entire value chain and for all taxpayers on 

the basis of thresholds for goods and services prescribed for the States and the 

Centre. 

(vi)  A uniform State GST threshold across States is desirable and, therefore, it is 

considered that a threshold of gross annual turnover of Rs.10 lakh both for 

goods and services for all the States and Union Territories may be adopted with 
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adequate compensation for the States (particularly, the States in North-Eastern 

Region and Special Category States) where lower threshold had prevailed in the 

VAT regime. Now there is a separate threshold of services (Rs. 10 lakh) and 

goods (Rs. 1.5 crore) under the Service Tax and CENVAT. All the thresholds 

need to be finalized. 

(vii)  Keeping in mind the need of tax payer’s convenience, functions such as 

assessment, enforcement, scrutiny and audit would be undertaken by the 

authority which is collecting the tax, with information sharing between the 

Centre and the States”.
7
 

Central and State Taxes to be subsumed under GST 

“The various Central, State and Local levies have been identified to be subsumed under 

GST. While identifying, the following principles were kept in mind: 

 (i)  Taxes or levies to be subsumed should be primarily in the nature of indirect 

taxes, either on the supply of goods or on the supply of services. 

(ii)  Taxes or levies to be subsumed should be part of the transaction chain which 

commences with import/ manufacture/ production of goods or provision of 

services at one end and the consumption of goods and services at the other. 

(iii)  The subsumation should result in free flow of tax credit in intra and inter-State 

levels. 

(iv)  The taxes, levies and fees that are not specifically related to supply of goods & 

services should not be subsumed under GST. 

(v)  Revenue fairness for both the Union and the States individually would need to 

be attempted”.
8
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“On application of the above principles, it has been recommended that the following 

Central Taxes should be, to begin with, subsumed under the Goods and Services Tax: 

(i) Central Excise Duty 

(ii) Additional Excise Duties 

(iii) The Excise Duty levied under the Medicinal and Toiletries Preparation Act 

 

(iv) Service Tax 

(v) Additional Customs Duty, commonly known as Countervailing Duty (CVD) 

(vi) Special Additional Duty of Customs - 4% (SAD) 

(vii) Surcharges, and 

(viii)  Cesses”.
9
 

 

“Following State taxes and levies would be, to begin with, subsumed under GST: 

(i)  VAT / Sales tax 

(ii)  Entertainment tax (unless it is levied by the local bodies). 

(iii)  Luxury tax 

(iv)  Taxes on lottery, betting and gambling. 

(v)  State Cesses and Surcharges in so far as they relate to supply of goods and 

services. 

(vi)  Entry tax not in lieu of Octroi”.
10

 

Taxation of Services: 

As indicated earlier, “both the Centre and the States will have concurrent power to levy 

tax on all goods and services. In the case of States, the principle for taxation of intra-

State and inter-State has already been formulated by the Working Group of Principal 
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Secretaries/Secretaries of Finance/Taxation and Commissioners of Trade Taxes with 

senior representatives of Department of Revenue, Government of India. For inter-State 

transactions an innovative model of Integrated GST will be adopted by appropriately 

aligning and integrating CGST and SGST”.
11

  

Inter-State Transactions of Goods and Services 

The Empowered Committee has accepted the recommendations of the Working Group 

of concerned officials of Central and State Governments “for adoption of IGST model 

for taxation of inter-State transaction of Goods and Services. The scope of IGST Model 

is that Centre would levy IGST which would be CGST plus SGST on all inter-State 

transactions of taxable goods and services with appropriate provision for consignment 

or stock transfer of goods and services. The inter-State seller will pay IGST on value 

addition after adjusting available credit of IGST, CGST, and SGST on his purchases. 

The Exporting State will transfer to the Centre the credit of SGST used in payment of 

IGST. The Importing dealer will claim credit of IGST while discharging his output tax 

liability in his own State. The Centre will transfer to the importing State the credit of 

IGST used in payment of SGST. The relevant information will also be submitted to the 

Central Agency which will act as a clearing house mechanism, verify the claims and 

inform the respective governments to transfer the funds”.
12

 

“The major advantages of IGST Model are: 

a)  Maintenance of uninterrupted ITC chain on inter- State transactions. 

b) No upfront payment of tax or substantial blockage of funds for the inter-State 

seller or buyer. 

c) No refund claim in exporting State, as ITC is used up while paying the tax. 

d) Self monitoring model. 

e)  Level of computerization is limited to inter-State dealers and Central and State 

Governments should be able to computerize their processes expeditiously. 
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f) As all inter-State dealers will be e-registered and correspondence with them will 

be by e-mail, the compliance level will improve substantially. 

g) Model can take ‘Business to Business’ as well as ‘Business to Consumer’ 

transactions into account”.
13

 

 

 

 GST Rate Structure 

The Empowered Committee has decided “to adopt a two-rate structure –a lower rate for 

necessary items and goods of basic importance and a standard rate for goods in general. 

There will also be a special rate for precious metals and a list of exempted items. For 

upholding of special needs of each State as well as a balanced approach to federal 

flexibility, and also for facilitating the introduction of GST, it is being discussed 

whether the exempted list under VAT regime including Goods of Local Importance 

may be retained in the exempted list under State GST in the initial years. It is also being 

discussed whether the Government of India may adopt, to begin with, a similar 

approach towards exempted list under the CGST”.
14

 

“The States are of the view that for CGST relating to goods, the Government of India 

may also have a two-rate structure, with conformity in the levels of rate under the 

SGST. For taxation of services, there may be a single rate for both CGST and SGST. 

The exact value of the SGST and CGST rates, including the rate for services, will be 

made known duly in course of appropriate legislative actions”.
15

 

Zero Rating of Exports 

“Exports would be zero-rated. Similar benefits may be given to Special Economic 

Zones (SEZs). However, such benefits will only be allowed to the processing zones of 
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the SEZs. No benefit to the sales from an SEZ to Domestic Tariff Area (DTA) will be 

allowed”.
16

 

GST on Imports:  

“The GST will be levied on imports with necessary Constitutional Amendments. Both 

CGST and SGST will be levied on import of goods and services into the country. The 

incidence of tax will follow the destination principle and the tax revenue in case of 

SGST will accrue to the State where the imported goods and services are consumed. 

Full and complete set-off will be available on the GST paid on import on goods and 

services”.
17

 

Harmonious structure of GST and the States’ autonomy in a Federal Framework 

“As a part of the exercise on Constitutional Amendment, a special attention would be 

given, as mentioned earlier to the formulation of a mechanism for upholding the need 

for a harmonious structure for GST along with the concern for the States’ autonomy in a 

federal structure”.
18

 

 

6.20 Submissions of NASSCOM 

 

(a) Of late, several state VAT departments like in Karnataka, UP and 

Maharashtra have made “E-commerce marketplace operators responsible 

for computing and paying taxes on behalf of all sellers using the E-

commerce marketplaces”.
19

 E-commerce marketplace operators are 

being asked by various state VAT departments to become “commission 

agents” of the multiple sellers, duly registered under VAT in the 
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respective states of their principal place of business. Here the point made 

is resistance to registration of marketplace operators.  

 

(b) Inter-State consignments are being “subjected to seizure, for both, 

prepaid and post-paid- Cash on Delivery (COD) consignments which are 

ordered by the end customer for personal use / self-consumption”.
20

  

 

(c) Even if products are imported into the municipal areas for ‘self-

consumption’ or for ‘personal use’, most of the States/Municipal 

Corporations have started imposing restrictions in product flow in terms 

of issuance of forms by end users. Additional levies/penalties/seizures 

are being imposed on logistics companies in the absence of such forms.  

Process complication for compliance by the end users as well as 

Additional levies which are predatorial in nature is objected to. 

 

(d) All these taxes/levies and ad-hoc regulatory requirements by each state, 

is leading to a lot of litigation in the ecosystem, creating a cost push 

factor. 

 

ISSUES AND RECOMMENDATIONS  

 

Definition of ‘goods’ and ‘services’  

 

Article 366(12) of the Constitution of India defines the term “goods” to “include all 

materials, commodities and articles”.  

 

Further to the same, Article 366(26A) in the Amendment Bill proposes to define 

services to mean “anything other than goods”.  
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As evident from the above, both these definitions are of wide import and do not 

specifically refer to intangibles.  

 

The characterization as well as tax treatment of software and other intangibles (such as 

trade-marks, knowhow, e-books, mobile applications, music and movie downloads, 

ringtones etc) as goods vis-à-vis services has been a matter of intense debate and 

dispute in India, historically.  

 

Specifically, international treatment of electronics supplies as well as most intangibles 

as a service may be given due consideration in arriving at the appropriate classification.  

 

Recommendations: 

 

• Software and other intangibles may specifically defined to be either ‘goods’ or 

‘services’ under the Indian Constitution by making necessary amendments to the 

Amendment Bill; 

• Alternatively, the GST Council should be empowered to issue a binding 

directive to the Central and all State Governments on the tax treatment of these 

items akin to VAT directives in the European Union. This can be done by 

amending Article 279A in the Amendment Bill which gives recommendatory 

power to GST Council. 

• A uniform tax treatment should be accorded to software and other intangibles 

irrespective of their mode of supply (electronic or on tangible media). 

 

Specific definition/clarification for composite supplies  

 

Article 366(12A) of the Amendment Bill defines “goods and services tax” as “any tax 

on supply of goods, or services, or both except taxes on the supply of alcoholic liquor 

for human consumption”.  
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From the above, it is evident that, composite supplies comprising of supplies of goods 

as well as services such as maintenance contracts would be covered under GST levy as 

a taxable supply. Clarity is required for composite supplies whether they would be 

treated as ‘goods’ or ‘services’ or a separate and distinct treatment as a third category of 

supply.  

 

Recommendation 

 

It is recommended that the manner of taxation of composite supplies be specified in the 

Constitution Amendment Bill itself to avoid a situation of divergent treatment and 

disputes on their taxation (rate, valuation, place of supply etc.) under Central and State 

GST laws. Alternatively, any directive issued in relation to the same by the GST 

Council should be given binding value to ensure that the same is uniformly incorporated 

under all GST laws.  

 

Scope of the term ‘supply’ to be defined  

 

Article 286(1) in the Amendment Bill proposes to authorize the imposition of a GST on 

the “supply of goods or services or both”.  

 

Further, vide an amendment in the Sixth Schedule, the Amendment Bill proposes the 

levy of an additional tax of up to 1 percent on the interstate supply of goods for a period 

of 2 years.  

 

Historically, in India, VAT as well as service tax have been imposed on the supply of 

goods and services by one person to another for a consideration. Further, international 

best practices indicate that, levy of GST is confined to economic supplies of goods or 

services in the course of business by one person to another for a consideration.  
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However, the term ‘supply’ has not been defined in the Amendment Bill. This has led to 

an overall concern on whether, any supply, including a supply without any 

consideration shall attract the levy of GST. Examples of such supplies include samples 

or other free supply of goods and services within an organization or to customers 

outside the organization for business promotions etc, stock transfer of goods, warranty 

services and supplies etc. Coupled with this is the apprehension of possible differences 

in the definition of ‘supply’ between Central and State GST laws should a uniform 

definition not be laid down under the Constitution itself.  

 

Recommendation  

 

In order to standardize the levy of GST on a uniform set of supplies of goods and 

services across the country, it is recommended that the term ‘supply’ be defined in the 

Amendment Bill as being the supply of goods and/ or services for a consideration by 

one person to another. Non-economic supplies should be kept out of purview of inter-

State supply of goods and unintended taxation of inter-state stock transfer of finished 

goods for onward sale in destination States should be avoided.  

 

Centralized reporting and administration of GST to be preserved  

 

The service tax law enables service providers to undertake service tax compliances and 

undergo service tax assessments in a centralized manner.  If PAN India reporting is 

required under GST, given the intangible nature of services, it is apprehended that their 

taxation across States is likely to lead to technical as well as practical challenges with 

regard to situs of the same service being determined differently by different GST 

authorities. 
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Recommendation  

 

A centralized reporting and assessment of GST should be permitted with service 

providers reporting their respective State GST liabilities electronically from a single 

centralized point. Appropriate powers may be granted to the relevant jurisdictional 

authority in such centralized jurisdiction to assess and audit GST liable to be paid across 

various central and state GST laws. To obviate dual demands of GST by multiple GST 

authorities on the same transaction/supply, disbursement of GST revenues will take 

place of backend of IT.  

 

Reconsideration of levy of additional tax of 1 percent  

 

A potentially non creditable origin based additional tax levy would preserve the ill-

effects of a cascading tax system which is an antithesis of a destination based 

consumption tax such as GST.  

 

Recommendation  

It is therefore recommended that the proposed levy of additional tax of 1 percent on 

interstate supply of goods be reconsidered and consequently clause 18 of the 

Amendment Bill may kindly be dropped.  

 

GST dispute resolution between Centre and States  

 

The Constitution (115th) Amendment Bill, 2011 had vide introduction of Article 279B 

provided that the Parliament may, by law, provide for the establishment of a GST 

Dispute Resolution Authority (‘GST DSA’) to address GST related disputes in a 

centralized manner. However, the current Amendment Bill has deleted the provision 

with respect to creation of such a forum. The “GST DSA was expected to adjudicate 
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disputes referred to it by a State or the Centre arising out of a deviation from the 

recommendation of the GST Council”.
21

  

 

Recommendation 

 

The Amendment Bill should provide for a GST DSA to resolve differential 

interpretation of  taxation of supplies by the Central Government and one or more State 

Governments.  

 

Issues to be dealt with by the GST Council  

 

The Amendment Bill enables the GST Council to frame recommendations on the 

following issues:  

 

• “Taxes, cesses and surcharges levied by the Centre, States and local bodies 

which may be subsumed under the GST”;  

• “Goods and services which may be subjected to or exempted from GST”; 

•  “Model GST laws, principles of levy, apportionment of IGST and the principles 

that govern the place of supply”;  

• “Threshold limit of turnover below which goods and services may be exempted 

from GST”; 

• “Rates including floor rates with bands of GST etc”
22

.  

 

However, the GST Council is only empowered to make recommendations meant to be a 

guiding principle for the Centre and States and not mandatory or legally binding on the 

Centre or States.  
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Recommendation  

• The Amendment Bill should be modified to provide unequivocal rights to the 

GST Council to enforce its decision on key aspects on GST levy on the Centre 

as well as States.  

 

Other Recommendations  

 

• Uniform introduction of GST across all States as co-existence with VAT may be 

problematic.  

 

An indication in the Amendment Bill on the maximum rates that can be applied 

including the prescription of a uniform taxation of goods and services under GST shall 

enable the introduction of a standard GST regime across the country. Should a band of 

rates be warranted the same should be narrow and pre-determined to the extent possible.  

 

GST credits: Industry fervently hopes that under GST, there would be uninterrupted 

and free flow of credits pertaining to goods and services along with such goods and 

services with no exceptions or exclusions being carved out in cases where the supplies 

are in the course of business.  

 

6.21 FICCI’s Submission For The Constitution Amendment Bill 

 

The industry body also gave their submissions. Relevant points from the angle of e-

commerce were as given below. They were extracted and given hereunder:- 

 

(1) “No origin based tax such as the CST should continue to be in the statute 

post the introduction of a destination based consumption tax such as the 

GST”.
23
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(2) Rates of tax: Goods versus Services: “There should be a uniform rate of 

GST applicable on both goods and services to put an end to interpretative 

disputes on what are “goods” and what are “services”. For example, in the 

existing tax regime, there are divergent views between the tax-authorities 

and the tax-payers on whether software, customised or otherwise, should be 

taxed under VAT or Service Tax”.
24

  

(3) Number of Rates: The tax structure should be simple and should have 

minimal rates. Recommendations are: that (a) there should be one Standard 

Rate (RNR) applicable on all goods and services; (b) a common list of goods 

and services under a Concessional Rate (e.g., for basic necessities like 

grains, pulses, cereals, edible oils and public utilities); and, (c) a common list 

of exempted goods and services. 

(4) Band of Rates: It was recommended that a uniform rate of GST be adopted 

for a category of goods or service as against a band.  

(5) Classification of Goods and Services: Classification of goods should be 

uniform across the Centre and the States.  

(6) Threshold Limits: As far as threshold limits are concerned, “different 

threshold levels for CGST and SGST may cause confusion amongst the 

trade and also encourage unethical practices. Ideally, the threshold level 

should be uniform across goods and services and be the same for both CGST 

and SGST.”  

(7) Exemptions: FICCI was only in favour of area based exemptions to be 

grandfathered and was not in favour of other exemptions in particular. They 

recommended to “bring uniformity in the list of goods which are exempted 

and in the list of merit goods under both Central Excise and State VAT in 

order to ensure smooth transition.  The common list of exempt goods and 

services should be kept to a minimum”.
25

 

(8) Uniform Laws and Simple Tax Administration: “Multiple jurisdictions and 

multiple filing of returns are undesirable under GST. Assesses should be 
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required to submit one composite return covering CGST, SGST and IGST 

and be subjected to one common jurisdiction with uniform assessment 

proceedings. It was recommended that the jurisdiction and consequently, 

assessment, scrutiny, audit, etc. be the responsibility of a single authority, 

representing both the Centre and the States”.
26

 

(9) Unified adjudication and appellate Authority: It is expected that there will be 

uniform provisions for both SGST and CGST with respect to classification, 

valuation, input credits etc. Any dispute that may arise would typically 

“encompass both CGST and SGST. Hence, there cannot be separate 

adjudication of the same dispute by the Central Government and State 

Governments. It is hence imperative that the existing adjudication 

mechanisms be unified to handle the litigation and the decisions of such 

authorities be made binding on both the administrations”.
27

 

 

6.30 Comments: 

 

Both the NASSCOM and the extracted FICCI submissions are maximalist positions as 

expected of trade and lobbying bodies. FICCI’s position covered all goods and services 

and was not limited to e-commerce goods and services. However, some of the concerns 

regarding E-commerce seem to have been overstated:  

 

(1) The regarding insistence marketplace operators being registered as commission 

agent or dealers, it is a matter of over-enthusiastic implementation. Under GST 

everyone is a supplier and hence it should not be objectionable. In the GST 

format the last point of sale is expected to collect GST and input credit is also 

allowed. This arrangement is efficient. As long as someone is a supplier of 

goods and services, he is expected to be responsible for collecting final stage 

GST/VAT and remit it to appropriate jurisdiction. 
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(2) The predatonial behavior of seizure etc. for COD delivery is a perverse outcome 

of a origin based taxation where the consuming state feels that the product is a 

non-taxed product with a destination based taxation, this problem is not 

expected to arise. 

(3) OECD had recommended that software and intangibles in E-commerce should 

be taxed as ‘services’. Under the GST, goods and services are treated equally 

and a product such as intangible is treated as such. For this no constitutional 

amendment is necessary in as much as it is defined in the statute. 

(4) Problem regarding ‘composite suppliers’ will be ironed out under GST where a 

standard rate will prevail. A ‘composite supply’ taxed as goods or services, the 

net impact is the same. It should not be taxed both as ‘goods’ or ‘services’ which 

obviously will not happen under GST. 

(5) The term ‘supply’ need not be defined in the constitution as long as it is defined 

in the statue. Draft Model Act available in the internet (not put in public domain 

by Government of India) defines supply. 

(6) Additional 1% tax levy for the benefit of origin state is of course not in syne 

with destination based taxation. It will have cascading effect. But it is for a 

limited period of 2 years. Actually, it need not have been put in the 

constitutional amendment had it not been for negotiation with the 

‘manufacturing states’ who fear that they would lose revenue. 

(7) The court system in India have not been proved to be effective in timely 

adjudication of commercial matters. Dispute Resolution mechanism is required 

to resolve the differential interpretation of taxation of suppliers by the Central 

Government or one or more state governments. 

(8) Recommendation is to give GST Council to have direction making power. 

Whether GST Council will have this power or not is not very material. The 

Council will have countervailing power because of its composition and 

constitutional position. 

(9) Credits  - Now intermediate goods and stock in trade will get input credits. 
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(10) A uniform rate of GST is desirable to minimize interpretation dispute relating 

to classification. 

(11) A common list of exempted goods for GST & SGST and a common standard 

rate and concessional rate is normatively desirable to remove arbitrage 

opportunities and perverse tax avoidance and tax planning. 

(12) Classification of goods and services should be the same across SGST & CGST. 

(13) Threshold level for tax registration should be the same for CGST and SGST to 

avoid confusion and arbitrage opportunities. After keeping a uniform threshold 

level, for tax administration purposes procedures can be differentiated such as 

simple registration, self declaration, audit requirement and input credit. 

(14) Unified adjudication and appellate authority: While separate adjudication of the 

same dispute by the central and state governments appear to be repugnant, 

counter intuitively  so long as the tax collecting  authority is one be it CGST and 

SGST, the problems will be resolved. If the state government collects SGST & 

CGST, same adjudication authority should adjudicate disputes regarding SGST 

& CGST both with harmonized rates and single point collection, if should be 

possible. Similarly, for IGST, the adjudicating authority and appellate authority 

should be the same, whether they relate to SGST or CGST. 

 

6.40 Designing on E-commerce ready GST: 

(1) It should be destination based because that is where consumption takes 

place. 

(2) It should not be artificially advantageous or disadvantageous e-commerce 

over comparable traditional commerce and should not unnecessarily hinder 

e-commerce. 

(3) Should be relatively simple and should facilitate voluntary compliance. 

(4) Should enhance the use of reverse charge procedure as a method to ensure 

accountability and collection. 

(5) Should be based on electronic invoicing. 
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(6) Should be on a technology platform. 

 

Like all taxes, GST will be prominent in the cusp of taxation and politics. Negotiation 

among the political parties on one hand and among the centre and the states is 

inevitable. While designing the same arrival at Revenue Neutral position is likely to be 

the forceful driver. What is likely to be lost track of is the possibility of not designing a 

system of taxation which will capture e-commerce. 

 

A study by Jupitar Communication of 1999 showed that substantial portion of B2C 

internet sales are incremental sales that the traditional retailers would have expected to 

make. Most sales of tangibles are competitors to off-line sale. 

 

GST at the design stage should include robust feature to capture tax on e-commerce be 

it on tangible, intangible or services and particularly cross-border remote sales of goods 

and services and intangibles. The problem is exacerbated in a federal country where 

each state is a separate tax jurisdiction. However, following the neutrality principle in a 

destination based taxation, it should be captured and the base erosion effect should be 

minimized. It is possible to achieve the above objectives if it is part of the design 

feature. The problematic nature of E-commerce will impel tax planners to leave it along 

the way as a residual and contend with that later on when the magnitude of the problem 

dawns after the problem gets out of hand. It is necessary to examine the following to 

arrive at normative features. 

 

(1) Registration and Return 

(2) Inter-state GST 

(3) Import 

(4) Place of supply rules. 

 

Destination based VAT/GST implies ‘goods and services’ are taxed in the 

country where they are consumed and assume that the supply will be taxed in the 
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country of destination. But the arbitrage available can be exploited between VAT/GST 

systems of the countries and a comparative advantage can be obtained by minimizing 

tax burden of an enterprise. Net result of such aggressive tax planning can be: 

(a) Government collects less revenue that impacts it economic growth. 

(b) Individual taxpayers bear a greater tax burden. 

(c) Local businesses are harmed because of their diminishing 

competitiveness vis-à-vis tax arbetageur. 

 

6.50 Place of Supply: 

 

A supply of goods means the transfer of actual right to dispose of the goods to the 

owner. Actual means an economic substance over legal form approach applies. A 

supply of services is any supply which is not supply of goods. 

 

In EU each state charges and collects their output VAT on supplies that takes place in 

their state under their own VAT rules which is compliant with the EU’s VAT Directive 

(2006/112/EC). The states do have some discretion in how they apply the VAT rules, 

including within limits what rates of VAT to apply. Supplies are deemed to take place at 

a particular location which is known as ‘place of supply’. Detailed rules of how to 

determine the place of supply will determine the taxable event, incidence and where the 

tax is levied and collected. In terms of VAT, if we take the example of U.K. which is 

member of EU, if the place of supply is U.K., the UK VAT rules will apply and any 

output VAT under UK rules is due to UK only. If the supply is made to another EU 

state, the rules of VAT of that State will apply and the tax is due to that tax authority. If 

the supply is deemed to be outside EU, no output VAT UK or EU is due either UK or 

EU authority, but if the recipient state is NON-EU, their VAT will apply and it would 

be due to non-EU tax authority. Hence, how place of supply is defined in a destination/ 

based VAT system will determine who is competent to levy VAT and to whom it would 

accrue. It will also determine the tax losses which occur in trans-border supplies are 

plugged and the jurisdiction does not lose its tax base.  
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6.51 Korea
28

 

 

Place of Supply 

 

(a) A place of supply of goods. 

(i) In case of supply of goods which require goods to be delivered: 

the place where the delivery of goods commences. 

(ii) Supply of goods which does not require goods to be delivered: 

the place where goods are located at the time of supply of goods. 

(b) Place of supply of services. 

(i) The place where services are rendered, or where goods and 

facilities and rights are used. 

(ii) In case of international transportation carried on by a non-

resident individual or foreign corporation: the place where the 

passengers get abroad or freight is loaded. 

6.52 Canada 

Goods – For sale of goods 

- place where the property is delivered or made available to purchaser. Any 

other supply of goods (such as lease) deemed to be made where possession 

or use of goods is given to recipient. 

- Supply of intangible personal property – may be deemed to made in Canada, 

if the property is used in whole or in part in Canada. 

 

Services – A service is deemed to be supplied in Canada if the service is performed in a 

whole or in part in Canada. 

Special rules determine if goods or services made in a HST province and thereby 

subject to HST instead of GST. 

 

                                                           
28

 Korean Taxation, Ministry of Strategy & Finance, Korea -2012. 
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6.53 Brazil 

 

For indirect tax collection, establishment where the merchandise is located at the 

moment of taxable extent is deemed to be a place of supply. 

Under ISS, the services are considered to be rendered (and the tax due) at the location 

of rendering establishment. 

 

ICMS – (a) For transportation services, the place where the service is initiated. 

 (b)  For communication services: the location is the place of generation, 

emission, transmission takes place. 

 

6.54 Singapore 

 

If the supply of any goods does not involve removal from Singapore and if they are in 

Singapore, shall be treated at supplied in Singapore. If it involves removal from 

Singapore will be treated as supplied outside Singapore. For services, a supply of 

services will be treated as made in Singapore if the supplier belongs in Singapore, but in 

another country and not in Singapore if the supplier belongs to another country. 

 

In terms of services, services supplied in Singapore in as much as the supplier belongs 

to another country it is not treated as supply in Singapore and hence the supplier does 

not become a taxable person nor his supplies taxable. 

 

However, GST Act of Singapore enables the Government to vary the rules for 

determining where the supply of services is made in relation to services generally or for 

a particular service which gives them flexibility and freedom from substantial 

Parliamentary approval. 

 

Currently, sale of digitized goods such as online movies, e-books, or computer software 

that can be downloaded by the customer is subject to GST just as the supply of physical 
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goods using business address, domain name and IP addresses it can be determined 

whether the customer belongs to Singapore or a foreign country and GST can be 

collected or not collected as the case may be. But import of digitized goods does not 

attract GST. 

 

6.55 Norway: 

 

Though the VAT law does not contain any specific provisions for place of supply of 

goods and services, certain principles can be deduced from various articles of 

regulations. 

- For goods and services both transactions taking place in Norway are subject 

to Norwegian VAT and transactions taking place abroad are outside the 

scope of Norwegian VAT. 

 

Determination of Place of Supply is based on: 

- Physical location of goods at point of supply. 

- Actual place of performance of services 

- Place of use of services 

- Place of establishment of the supplier and the customer. 

 

Destination principle: 

 

Services physically performed in Norway are subject to VAT, regardless of who 

performs it whether by a resident or non-resident taxable person. Services physically 

performed abroad are not taxable. With regard to services capable of delivery from a 

remote location, the place of supply is abroad if the recipient is resident outside the 

territory of Norway. If the recipient is a Norwegian entrepreneur or public body, the 

place of supply is Norway. The customer accounts for Norwegian VAT due. 

 

Entities other than individual, who are not registered must file quarterly special return. 
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 EU 

 

1. The place where goods are located at the time when supply takes place (for 

supply of goods without transport) or when dispatch or transport of goods to 

customer begins (for supply of goods with transport). 

2. Distance sales –Between taxable supplier and a non-taxable person, the place of 

supply is where the taxable supplier is established at the time goods are 

supplied. 

3. Goods supplied by one taxable person to another in the EC, though located in 

different member states, intra-community acquisition of goods will apply where 

the place of supply is deemed to be the place where the dispatch or transport of 

goods to the person acquiring them ends. 

4. Importation: The place of supply. The member State within whose territory the 

goods are located when they enter EC. 

 

Services:  

 

Particular provision of place of supply for services is the place where the particular 

person has established his business. If the fixed establishment of the taxable person 

located is other then the place where he established his business, then place where fixed 

establishment is located will be considered. In the absence of such fixed establishment 

his usual place of residence will be the place of supply.
29

 

- For a non-taxable person, it will be the place where the supplier has 

established his business. 

- The use and engagement rule will override the above rules. If the effective 

use and engagement takes place in outside the Commission or inside the 

Commission, the place of supply will be considered outside the Commission 

or inside the Commission respectively. 

                                                           
29

 Anne Richile Bardopoulous: E-commerce and effect of technology on taxation – pages 178-188. 
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- In case of electronic service supplied to non-taxable person not established 

within the community. Effective from 1 January, 2015, new rules were 

introduced governing the place of supply of electronic services supplied by 

B2C. From that date these services are taxed in the country where the 

consumer is established regardless of supplier being EU or not-EU. In result, 

EU taxable persons that supply electronic services must charge VAT to non-

taxable persons established anywhere in EU, using the destination principle. 

Resultant increased compliance burden has been mitigated for non-EU 

supplier by simplifying compliance under the MOSS (Mini One-Stop Shop) 

scheme. Where the taxable supplier though given the responsibility of 

charging VAT as in the destination state, the Non-EU supplier can register in 

one EU jurisdiction as per his choice. EU supplier who as per 1 January, 

2015 guidelines will have to charge VAT to non-taxable persons established 

anywhere in the EU using destination principle will fulfill their VAT 

obligation (by registering and reporting) in their home state.  

 

As per the KPMG’s alert
30

 a global shift is taking place in the way cross border supply 

of services are to be taxed from a VAT/GST perspective. This shift essentially seeks to 

tax supplies of services where they are consumed. It will affect supplies to businesses 

(B2B) in particular multi-location enterprise and the ones engaged in VAT/GST exempt 

activities such as financial service. Radical changes are expected in remote supplies in 

Electronic services to consumers which on traditional basis  have been taxed in 

jurisdiction where they established their business. Going forward they may have to 

register and remit VAT/GST in consumers’ markets even where they don’t have any 

physical presence or nexus. 

 

 Digital services supplied to private consumers, procurement of services by VAT 

exempt business using Head office/branch structures and use of low value importation 

relief to avoid VAT on goods ordered online have been spotted as troubling areas where 

                                                           
30

 KPMG alert 2014, Publication No.:132008. 
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no VAT/GST or an inappropriately low amount is being charged and collected. For 

supply of digital services, OECD is likely to recommend that VAT/GST should be paid 

where the customer consuming these services are located and collection is best achieved 

by mandating suppliers to register and remit VAT in their customer’s jurisdiction 

 

OECD has finalized its B2B international service guidelines in April, 2014 which is 

already endorsed by 100 countries. Their recommendation is B2B suppliers should be 

subject to VAT/GST where the business is receiving the service is based and the 

business customer should self-assess and pay the relevant VAT/GST. 

 

Without waiting for guidelines on B2C supplies in place, many Governments are 

charging their VAT/GST rules. In Norway, non-resident suppliers of e-services are 

required to register and account for VAT, though registration threshold will apply. EU’s 

position is already narrated. In South Africa since June 2014, the non-resident suppliers 

of e-services are required to register and levy VAT on supplies which are deemed as 

consumed in South Africa. This applies to both B2B and B2C supplies though there is a 

registration threshold. 

 

For the GST purposes, the place of supply rules is yet to be put in public domain. 

However, it is imperative that some must do principles are incorporated and some 

redlines are avoided. The place of supply rules for the Indian GST was approved by the 

Empowered Committee but not have been put in the public domain. But by searching 

‘Google’ one can find a copy of Model GST law which incorporates a Place of Supply 

Rule.  

 

(1) As GST is going to be destination based supplies of goods and services will 

have to be taxed where they are consumed. 

(2) Provision for digital supplies of services will have to be factored in and 

VAT/GST will have to be paid where the customer consuming the services 
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is resident and the collection is to be achieved by requiring suppliers to 

register and remit VAT in their customer’s jurisdiction. 

(3) Given the non-territorial nature of e-commerce, it should be flexible enough 

to capture international supplies and cross-border supplies and will include 

both inter-state and international supplies. 

(4) Place of supply by a person who is not registered taxable person being the 

location of the services provider should be eschewed. It will go against the 

international best practices and go against the principle of destination based 

taxation and make it an origin based taxation. Since Indian GST is dual 

GST, the Government of India is likely to be indifferent to compromise on 

destination principle in as much as the tax remains within the territory is 

likely to happen as convenience often trump equity. 

 

While defining Place of Supply rules, most countries including EU had the problem of 

legacy overhang. Evolution has corrected the position to certain extent but design 

weaknesses take a long time to fix and all new forms of commerce manage to avoid 

taxes if they do tax planning. Referring to Draft Rule from the model Act shows such 

weaknesses. 

15(3) - Where the supply does not involve movement of goods, the place of supply shall 

be the location of such goods at the time of the delivery. 

16(3) – The place of supply of all services except those specified in sub-section 

4,5,6,7,8,9,10,11,12 and 13 made to any person other than a registered person shall be 

the location of the service provider. 

16(7) -  Says – the place of supply by way of transportation of goods, including mail a 

and courier are: 

(a) For a person other than a registered person shall be the location at which 

such goods are handed over for transportation. 
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16(8) – place of supply of passenger transportation service will be where the passenger 

embarks on the journey. 

Hence all supply of services to a non-registered person will be the place of service 

provider. This is repugnant to destination based taxes on one hand and for e-commerce 

of intangibles and services on the other. 

Under this arrangement, remote supply of services and remote supply of Multi Location 

Enterprises will face the classic problem of non-taxation and tax planning as well as 

competitive behavior from the domestic suppliers. The whole question revolves around 

whether it should accrue at the location of the consumer or the location of supplier. 

Consumer’s usual residence will be a better option. For goods, it is also a tradeoff 

between location as a result of transaction vs. Location at the time of transaction. 

Location as a result of transaction will offer a better solution. 

6.60 Registration : 

The Empowered Committee has approved a Registration process for GST and the report 

is in the public domain.  

Registration of a business with the tax authorities implies obtaining a unique 

identification code from the concerned authorities so that all the operations of and data 

relating to the business can be agglomerated and correlated. In any tax system this is the 

most fundamental requirement for identification of the business for tax purposes or for 

having any compliance verification program. Registration under Goods and Service Tax 

(GST) regime will confer following advantages to the business:  

• Legally recognized as supplier of goods or services. 

• Proper accounting of taxes paid on the input goods or services which can be 

utilized for payment of GST due on supply of goods or services or both by the 

business. 

• Pass on the credit of the taxes paid on the goods or services supplied to 

purchasers or recipients.  
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The main features are: 

(a) A legal person without GST registration can neither collect GST from 

his customers nor claim any input tax credit. However, to enter the credit 

chain voluntary registration can be taken even though the all India 

annual turnover is below the threshold. 

(b) There will be threshold of Gross Annual turnover including exports and 

exempted supplies below which supplies of goods and services are not 

required to take registration. 

(c) However, there will be another relatively higher threshold for suppliers 

joining the compounding scheme who will not be allowed to collect Tax 

or collect GST. The suppliers under the compounding scheme can opt 

against the compounding scheme can join the input tax credit chain by 

joining normal registration scheme. 

(d) For inter-state supplies, the taxable person is required to pay GST under 

reverse charge irrespective of supplies and is compulsorily required to 

take registration. They are neither eligible for exemption threshold nor 

for the compounding scheme. 

(e) Suppliers supplying to Government authorities and PSUs not making 

outward supplies of GST goods will have to take an Unique ID and their 

supplies are treated as B2B supplies. 

(f) One exceptional scheme is the Input Service Distributor presently being 

followed in the Central law will continue under GST law (if provided 

for) would obtain GSTIN for distributing the credit of GST paid on 

services proposed to be used in multiple locations which are separately 

registered. This was necessitated for service providers as the location of 

payment of GST may be distinct from the location of goods received.  

(g) For each State the taxable person can take separate registration even 

though he could be supplying goods and services from more than one 

state as a single legal entity. 
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(h) Limited period suppliers can obtain limited period registration as casual 

dealers and shall not be allowed to opt for composition scheme, as being 

eligible to claim ITC on purchases. Such tax payers would be required to 

self-assess their likely liability and deposit the same as an advance tax. 

(i) Provision of registration for Non-resident supplier includes the same 

provision as casual dealer but with security deposit. 

(j) A new applicant will take on-line registration.  

 

6.61 Comments and Recommendations: 

(1) The registration requirement though strong, is not flexible enough to 

incorporate the registration of suppliers of digital services, intangibles and 

small suppliers in multiple jurisdictions. 

(2) The Form of registration is detailed and six page long and costs much higher 

compliance cost on suppliers. It should be simple enough to carry out 

registration as part of transaction without substantially slowing it down. 

(3) Insistence on tax representative being not there is a welcome feature. 

Provision for voluntary registration is required which appears to be missing. 

(4) Requirement of registration in every state impose a high compliance and 

administrative cost. When the focus will be taxation of non-resident supplier 

with no effective nexus, it is required that a simple scheme line MOSS (Mini 

One Stop Shop) in which registration in one jurisdiction should be adequate 

for all jurisdiction or will be considered as a registration of all jurisdiction. 

(5) Insistence on PAN will be deterrent for non-resident suppliers to register. It 

should   be simplified registration for them based on unique ID. 

(6) From the administrative point of view, registration though feasible will 

increase the cost of compliance and cost of administration (registering, 

auditing and collections). Compliance cost goes up for non-resident 

suppliers particularly those making supplies in multiple jurisdiction with 

relatively few sales in each jurisdiction. Registration threshold introduces the 
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risk of neutrality and competitive equity. Registration threshold when 

applied between brick and mortar and electronic commerce should apply in a 

non-discriminatory manner. Appointment of fiscal representative will be an 

anathema for e-commerce business models. A simplified interim approach 

has been suggested by OECD. This will require non-resident supplies to 

register through a simplified (electronic) procedure including only very basic 

data with liability to account for tax will remain with the supplier with 

straight forward calculation of tax such as jurisdictional tax x tax rate. 

Recovery of input tax will not be available with such simplified interim 

approach unless the supplier takes normal full registration. Like Norwegian 

Registration requirement, the supplier should furnish: 

 

(1) Full name & address of the business; both post and visiting 

address. 

(2) The line of business or trade 

(3) Whether the business will involve with import or export 

(4) The date when the business started and the threshold was 

exceeded. 

6.70 Inter-State Trade and Imports 

Under the scheme the centre will levy IGST which will be CGST +SGST on all 

inter-state transaction of taxable goods and services with appropriate provision for 

consignment or stock transfer of goods and services. Currently a dealer is allowed 

on self-assessment basis to claim ITC provided he is in possession of valid tax-

invoices for his purchases. The interstate seller will pay IGST on value addition 

after adjusting available credit of IGST, CGST & SGST on his purchases. The 

exporting state will transfer to the centre the credit of SGST used in the payment of 

IGST. The importing state supplier will claim credit of IGST while discharging his 

output tax liability in his own state. The centre will transfer to the importing state 

the credit of IGST used in the payment of SGST. 
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Presently for imports, custom duty + CVD+SAD is collected for imported goods to 

bring them on par with local manufactured goods. When GST is implemented, these 

taxes will be abolished and in their place GST on Import will be levied at the entry 

point of custom. The revenue received will be passed on to the destination state and 

the Central Government through IGST. 

6.71 Comments and Recommendations: 

(1) There should be uniform treatment of inter-state and intra-state transactions 

and even imports. 

(2) Experience of EU in the impact of VAT exemption for importation of small 

consignment otherwise known as LVCR (Low value consignment relief) 

must be contended with. In EU, commercial importation of consignment 

with value not below EUR 10 but not exceeding EUR 22 are mandated to be 

exempt from VAT. Recently, there is recommendation that LVCR should be 

abolished and the current MOSS schemes to be extended to cover cross 

border B2C sales of goods. This is to be looked at and all small packet 

consignment may have to bring into a MOSS like regime. 

(3) All supplies of electronic services even if they are cross-border are to be 

treated as a sale of service within the country taking cue from EU. Actually, 

they will never cross the border posts. 

6.80 Threshold & Exemptions: 

With a dual GST, there will be legacy thresholds overhang. For central excise it is 

currently Rs.1.5 crores where as it Rs.5 to 10 lakhs for state VATs. It is imperative to 

harmonize the thresholds. Now Government of India is pushing for Rs.25 lakhs 

threshold for VAT. If it is raised to Rs.25 lakhs, Chhattisgarh, Jharkhand, Haryana, 

West Bengal, Punjab, Uttar Pradesh, Uttrakhand and Rajasthan will suffer. If it becomes 

Rs.150 lakhs, most states will lose substantially. There is merit in having lower 
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threshold. (Figures provided in the tables (14 to 20 annexed to this Chapter may be 

seen). 

6.81 Comments and Recommendations: 

(1) Threshold for goods and services should be the same. 

(2) For inter-state dealers, the threshold should be zero. Similarly for imported 

goods and services threshold should be zero. 

(3) Though the recommended threshold for SGST & CGST for goods and 

services is Rs.25 lakh, the debate is still on with the States insisting on a 

lower figure of Rs.10 lac. 

Exemptions: 

Exemptions are exceptions to neutrality principle. 

(1) Exempted list of goods should be common to SGST & CGST. Revenue in 

SGST under exempt list covering 96 is low. But CENVAT exemptions are 

available for nearly 650+ items. State list and Central list should be 

transposed to get a minimal list. 

(2) Exempted list of services should be common to both SGST and CGST. 
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6.90 Conclusions: India’s GST law requires improvement to make it E-commerce 

ready. The following need to be done; 

(1) India’s GST is not E-commerce ready and does not exhibit robust features to 

handle the complexities of E-commerce taxation. 

(2) There is no provision which will enable taxing supplies of intangibles and 

services. The existing provisions may come on the way of capturing supplies of 

services and intangibles. Place of supply should be location as a result of 

transaction of goods and the place of location of consumer for the services. 

There is a need for strengthening destination principle in the place of supply rule 

so that the tax right accrues to the place of consumption. 

(3) Law will have to change to take care of the temporal gap between the non-

changing legal regime and technological innovation. 

(4) Intermediaries who are excellent compliance sentinels need to be recreated by 

way of third party agencies who would harness technology to assist them to 

collect tax. 
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Table - XVI 

“Number of Dealers upto Turnover of Rs.25 lakhs 

Sl. 

No. 

State/Service Dealers Total Percentage 

  Upto 25 lakhs Dealers  

1. Central Excise 23149 114699 20.2% 

2. Service Tax 495608 693145 71.5% 

3. Andhra Pradesh 97330 200209 48.6% 

4. Goa 15512 23195 66.9% 

5. Jammu & Kashmir 29263 43672 67.0% 

6. Karnataka 291458 430697 67.7% 

7. Kerala 109460 179274 61.1% 

8. Madhya Pradesh 158780 241623 65.7% 

9. Maharashtra 254672 531578 47.9% 

10. Punjab 126788 221967 57.1% 

11. Puducherry 5840 9912 58.9% 

12. Uttrakhand 57617 77190 74.6% 

13. Uttar Pradesh 450335 642645 70.1% 

14. Rajasthan 438736 440942 99.5% 

15. Chhatisgarh 7263 24001 30.3% 

16. Jharkhand 29449 43026 68.4% 

17. Haryana 91391 175304 52.1% 

18. West Bengal 95616 169069 56.6% 

 Total 2778267 4262148 65.2% 

Source : NIFPM” 
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Table - XVII 

“Revenue upto Turnover of Rs.25 lakhs (Rs. In crores)   

Sl. 

No. 

State/Service Dealers Total Percentage 

  Upto 25 lakhs Revenue  

1. Central Excise 1254.7 154949.1 1% 

2. Service Tax 3415.6 91397.0 4% 

3. Andhra Pradesh 134.5 31808.0 0% 

4. Goa 27.5 1352.2 2% 

5. Jammu & Kashmir 88.7 1580.8 6% 

6. Karnataka 385.0 19534.2 2% 

7. Kerala 304.9 18329.8 2% 

8. Madhya Pradesh 224.1 14684.6 2% 

9. Maharashtra 367.6 44855.4 1% 

10. Punjab 137.1 9968.1 1% 

11. Puducherry 9.4 639.0 1% 

12. Uttrakhand 212.7 3636.0 6% 

13. Uttar Pradesh 3676.8 29664.2 12% 

14. Rajasthan 3498.5 15766.4 22% 

15. Chhatisgarh 5.5 4809.8 0% 

16. Jharkhand 126.1 4997.2 3% 

17. Haryana 335.4 12042.6 3% 

18. West Bengal 146.9 9567.4 2% 

 Total 14351.0 469581.8 3.1% 

Source : NIFPM” 
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Table – XVIII 

“Number of Dealers upto Turnover of Rs.150 lakhs 

Sl. 

No. 

State/Service Dealers Total Percentage 

  Upto 150 lakhs Dealers  

1. Central Excise 46101 114699 40.2% 

2. Service Tax 637111 693145 91.9% 

3. Andhra Pradesh 159062 200209 79.4% 

4. Goa 20073 23195 86.5% 

5. Jammu & Kashmir 40249 43672 92.2% 

6. Karnataka 383345 430697 89.0% 

7. Kerala 155014 179274 86.5% 

8. Madhya Pradesh 212274 241623 87.9% 

9. Maharashtra 430472 531578 81.0% 

10. Punjab 189919 221967 85.6% 

11. Puducherry 8149 9912 82.2% 

12. Uttrakhand 70268 77190 91.0% 

13. Uttar Pradesh 606679 642645 94.4.% 

14. Rajasthan 440238 440942 99.8% 

15. Chhatisgarh 15673 24001 65.3% 

16. Jharkhand 37863 43026 88.0% 

17. Haryana 142280 175304 81.2% 

18. West Bengal 140102 169069 82.9% 

 Total 3734872 4262148 87.6% 

Source : NIFPM” 
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Table - XIX 

Revenue upto Turnover of Rs.150 lakhs (Rs. In crores) 

Sl. 

No. 

State/Service Dealers Total Percentage 

  Upto 150 lakhs Revenue  

1. Central Excise 1993.9 154949.1 1.3% 

2. Service Tax 11498.3 91397.0 12.6% 

3. Andhra Pradesh 134.5 31808.0 0.4% 

4. Goa 133.2 1352.2 9.9% 

5. Jammu & Kashmir 323.6 1580.8 20.5% 

6. Karnataka 1808.3 19534.0 9.3% 

7. Kerala 1059.7 18329.8 5.8% 

8. Madhya Pradesh 782.3 14684.6 5.3% 

9. Maharashtra 2119.3 44855.4 4.7% 

10. Punjab 529.5 9968.1 5.3% 

11. Puducherry 56.1 639.0 8.8% 

12. Uttrakhand 513.0 3636.0 14.1% 

13. Uttar Pradesh 10756.2 29664.2 36.3% 

14. Rajasthan 4371.1 15766.4 27.7% 

15. Chhatisgarh 88.2 4809.8 1.8% 

16. Jharkhand 504.3 4997.2 10.1% 

17. Haryana 1201.3 12042.6 10.0% 

18. West Bengal 530.6 9567.4 5.5% 

 Total 38403.4 469581.6 8.2% 

Source : NIFPM” 



174 

 

Table - XX 

“DEALERS (%) TURNOVERWISE AND STATEWISE (CUMULATIVE) 

Turnover Central 

Excise 

Service 

Tax 

Andhra 

Pradesh 

Goa Jammu 

& 

Kashmir 

Karnataka Kerala  Madhya 

Pradesh 

Maharashtra  

Turnover upto 

Rs.10 lakhs 

16.1% 55.5% 34.9% 50.4% 42.1% 53.2% 47.1% 41.8% 30.8% 

Turnover upto 

Rs.20 lakhs 

18.9% 67.6% 44.8% 61.4% 56.6% 64.1% 57.5% 57.0% 43.2% 

Turnover upto 

Rs.25 lakhs 

20.2% 71.5% 48.6% 66.9% 67.0% 67.7% 61.1% 65.7% 47.9% 

Turnover upto 

Rs.50 lakhs 

25.4% 81.9% 61.4% 75.1% 77.9% 77.9% 72.3% 75.1% 63.4% 

Turnover upto 

Rs.60 lakhs 

27.1% 84.1% 64.7% 77.5% 84.0% 80.6% 75.1% 80.0% 68.0% 

Turnover upto 

Rs.100 lakhs  

33.4% 89.0% 73.4% 81.5% 88.8% 84.9% 81.6% 84.8% 75.4% 

Turnover upto 

Rs.150 lakhs 

40.2% 91.9% 79.5% 86.5% 92.2% 89.0% 86.5% 87.9% 81.0-% 

Turnover upto 

Rs.200 lakhs 

45.5% 93.5% 83.1% 89.5% 94.0% 90.7% 89.1% 90.1% 84.3% 

Turnover upto 

Rs.300 lakhs 

53.7% 95.3% 87.2% 91.5% 95.6% 92.6% 92.1% 92.5% 88.0% 

Turnover upto 

Rs.400 lakhs 

59.5% 96.3% 89.8% 92.6% 97.0% 94.2% 93.9% 94.3% 90.2% 

Turnover upto 

Rs.500 lakhs 

63.7% 96.9% 91.4% 94.8% 97.9% 95.2% 95.0% 96.0% 91.8% 

Turnover 

exceeding 

Rs.500 lakhs 

100.0% 100.0% 100.0% 100.0

% 

100.0% 100.0% 100.0

% 

100.0% 100.0% 

Source : NIFPM” 
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Table - XXI 

“REVENUE (%) TURNOVERWISE AND STATEWISE (CUMULATIVE) 

Turnover Central 

Excise 

Service 

Tax 

Andhra 

Pradesh 

Goa Jammu & 

Kashmir 

Karnataka Kerala  Madhya 

Pradesh 

Maharashtra  

Turnover upto 

Rs.10 lakhs 

0.7% 1.6% 0.1% 1.1% 1.4% 0.7% 0.9% 0.5% 0.2% 

Turnover upto 

Rs.20 lakhs 

0.8% 3.1% 0.3% 1.7% 3.2% 1.5% 1.4% 1.0% 0.6% 

Turnover upto 

Rs.25 lakhs 

0.8% 3.7% 0.4% 2.0% 5.6% 2.0% 1.7% 1.5% 0.8% 

Turnover upto 

Rs.50 lakhs 

0.9% 6.6% 0.9% 3.7% 9.2% 4.0% 2.8% 2.3% 1.9% 

Turnover upto 

Rs.60 lakhs 

0.9% 7.5% 1.1% 4.3% 12.4% 4.6% 3.2% 3.0% 2.4% 

Turnover upto 

Rs.100 lakhs  

1.1% 10.2% 1.8% 6.3% 16.1% 6.9% 4.4% 4.1% 3.5% 

Turnover upto 

Rs.150 lakhs 

1.3% 12.6% 2.6% 9.8% 20.5% 9.3% 5.8% 5.3% 4.7% 

Turnover upto 

Rs.200 lakhs 

1.5% 14.4% 3.2% 11.7% 26.3% 11.1% 6.8% 6.8% 5.7% 

Turnover upto 

Rs.300 lakhs 

2.1% 17.1% 4.2% 15.1% 33.7% 13.9% 33.8% 9.2% 7.0% 

Turnover upto 

Rs.400 lakhs 

2.6% 19.2% 5.1% 17.6% 42.1% 16.2% 35.2% 11.9% 8.1% 

Turnover upto 

Rs.500 lakhs 

3.1% 20.8% 5.9% 20.3% 51.3% 18.1% 36.3% 16.3% 9.0% 

Turnover 

exceeding 

Rs.500 lakhs 

100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 

Source : NIFPM” 
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Table - XXII 

“DEALERS (%) TURNOVERWISE AND STATEWISE (CUMULATIVE) 

Turnover Chhatisgarh Jharkhand Haryana West  

Bengal 

Punjab Puducherry Uttarakhand Uttar 

Pradesh 

Rajasthan 

Turnover upto 

Rs.10 lakhs 

 19.4%  55.1%  35.8% 42.7% 44.2% 46.4% 46.1% 48.6% 99.09% 

Turnover upto 

Rs.20 lakhs 

 27.2%  64.1%  46.9% 52.9% 53.5% 55.9% 63.5% 63.0%    99.4% 

Turnover upto 

Rs.25 lakhs 

 30.3%  68.4%  52.1% 56.6% 57.1% 58.9% 74.6% 70.1% 99.50% 

Turnover upto 

Rs.50 lakhs 

 42.0%  77.2%  62.7% 67.6% 69.4% 69.1% 84.4% 83.5% 99.68% 

Turnover upto 

Rs.60 lakhs 

 46.3%  79.8%  66.7% 70.5% 72.4% 71.7% 85.6% 87.7% 99.72% 

Turnover upto 

Rs.100 lakhs  

 56.5%  84.7% 74.6% 77.7% 80.1% 77.8% 88.8% 91.6% 99.80% 

Turnover upto 

Rs.150 lakhs 

 65.3%  88.0%  81.2% 82.9% 85.6% 82.2% 91.0% 94.4% 99.84% 

Turnover upto 

Rs.200 lakhs 

 70.9%  90.4% 85.1% 85.8% 88.1% 84.8% 92.4% 97.1% 99.87% 

Turnover upto 

Rs.300 lakhs 

   77.8%  92.5% 89.3% 89.3% 91.1% 88.3% 94.2% 98.2% 99.92% 

Turnover upto 

Rs.400 lakhs 

 82.0%  94.0% 91.9% 91.3% 92.9% 90.5% 95.2% 99.1% 99.93% 

Turnover upto 

Rs.500 lakhs 

 84.6%  95.2%   94.0% 92.7% 94.2% 91.8% 95.9% 99.9% 99.95% 

Turnover 

exceeding 

Rs.500 lakhs 

100.0% 100.0% 100.0% 100.0

% 

100.0

% 

100.0% 100.0% 100.0% 100.0% 

Source : NIFPM”
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Table - XXIII 

“REVENUE (%) TURNOVERWISE AND STATEWISE (CUMULATIVE) 

Turnover Chhatisgarh Jharkhand Haryana West 

Bengal 

Punjab Puducherry Uttarakhand Uttar 

Pradesh 

Rajasthan 

Turnover upto 

Rs.10 lakhs 

0.03% 0.8% 1.1% 0.8% 0.8% 0.5% 1.8% 5.9% 20.4% 

Turnover upto 

Rs.20 lakhs 

0.1% 1.9% 2.0% 1.3% 1.2% 1.2% 4.0% 9.7% 21.7% 

Turnover upto 

Rs.25 lakhs 

0.1% 2.5% 2.8% 1.5% 1.4% 1.5% 5.8% 12.4% 22.2% 

Turnover upto 

Rs.50 lakhs 

0.4% 3.7% 4.2% 2.6% 2.4% 3.3% 11.5% 21.1% 24.0% 

Turnover upto 

Rs.60 lakhs 

0.6% 4.8% 5.4% 2.9% 2.7% 3.9% 11.8% 25.1% 24.5% 

Turnover upto 

Rs.100 lakhs  

1.1% 7.1% 7.7% 4.2% 4.1% 6.4% 12.9% 30.6% 26.2% 

Turnover upto 

Rs.150 lakhs 

1.8% 10.1% 10.0% 5.5% 5.3% 8.8% 14.1% 36.3% 27.7% 

Turnover upto 

Rs.200 lakhs 

2.5% 12.7% 12.5% 6.6% 6.2% 10.4% 15.1% 44.6% 28.9% 

Turnover upto 

Rs.300 lakhs 

3.5% 14.5% 15.6% 8.4% 7.7% 14.0% 16.7% 49.0% 30.9% 

Turnover upto 

Rs.400 lakhs 

4.4% 16.4% 19.5% 9.9% 8.7% 16.6% 18.2% 55.0% 32.6% 

Turnover upto 

Rs.500 lakhs 

5.1% 19.2% 24.4% 11.2% 9.7% 18.7% 19.4% 61.2% 34.4% 

Turnover 

exceeding 

Rs.500 lakhs 

100.0% 100.0% 100.0% 100.0% 100.0

% 

100.0% 100.0% 100.0% 100.0% 

Source : NIFPM” 
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CHAPTER VI – ANNEXURE – I 

 

RULES FOR PLACE OF SUPPLY OF GOODS AND/OR SERVICES  

“Place of supply of goods  

 

(1)  The provisions of this section shall apply to determine the place of supply of 

goods.  

(2)  Where the supply, including a distance supply, involves movement of goods, the 

place of supply of such goods shall be the location at which the goods are 

delivered to the receiver.  

 

Explanation: The expression 'distance supply' shall mean a supply of goods which 

satisfies the following conditions:-  

(a) the goods are supplied to a recipient located in another State, and  

(b)  the supplier arranges the transport of goods.  

(3)  Where the supply does not involve movement of goods, the place of 

supply shall be the location of such goods at the time of the delivery to 

the receiver.  

(4)  Where the goods are assembled or installed at site, the place of supply 

shall be the place of such installation or assembly.  

(5)  Where the goods are supplied on board a conveyance, such as a vessel, 

an aircraft, a train or a motor vehicle, the place of supply shall be the 

location at which such goods are taken on board.  

(6) The place of supply of gas shall be the location at which the gas is used 

and consumed.  

 

Place of supply of services  

 

(1)  The provisions of this section shall apply to determine the place of supply of 

services.  
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(2)  The place of supply of all services, except those services specified in sub-

sections (4), (5), (6), (7), (8), (9), (10), (11), (12) and (13), made to a registered 

taxable person shall be the location of the service receiver.  

(3)  The place of supply of all services, except those services specified in sub-

sections (4), (5), (6), (7), (8), (9), (10), (11), (12) and (13), made to any person 

other than a registered taxable person shall be the location of the service 

provider.  

(4)  The place of supply of services, -  

(a) in relation to an immovable property, including services provided by 

architects, interior decorators, surveyors, engineers and other related 

experts or estate agents, any service provided by way of grant of rights to 

use immovable property or for carrying out or co-ordination of 

construction work, or  

(b) by way of lodging accommodation by a hotel, inn, guest house, 

homestay, club or campsite, by whatever name called and including a 

house boat or any other vessel, or  

(c) by way of accommodation in any immovable property for organizing any 

marriage or reception or matters related therewith, official, social, 

cultural, religious or business function including services provided in 

relation to such function at such property, shall be the location at which 

the immovable property or boat or vessel is located or intended to be 

located.  

 

Explanation: Where the immovable property or boat or vessel is located in more than 

one State, the supply of service shall be treated as made in each of the States in 

proportion to the value for services separately collected or determined, in terms of the 

contract or agreement entered into in this regard or, in the absence of such contract or 

agreement, on such other reasonable basis as may be prescribed in this behalf.  

(5)  The place of supply of restaurant and catering services and services in relation to 

training, performance appraisal, personal grooming, fitness, beauty treatment, 
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health services including cosmetic and plastic surgery shall be the location 

where the services are actually performed.  

(6)  The place of supply of services provided by way of:  

(a) admission to a cultural, artistic, sporting, scientific, educational, or 

entertainment event or amusement park or any other place, or  

(b)  organization of a cultural, artistic, sporting, scientific, educational or 

entertainment event including supply of service in relation to a 

conference, fair, exhibition, celebration or similar events, or  

(c)  services ancillary to such admission to or organization of any of the 

above events or services, or  

(d)  assigning of sponsorship of any of the above events, shall be the place 

where the event is actually held.  

Explanation: Where the event is held in more than one State and a 

consolidated amount is charged for supply of services relating to such 

event, the place of supply of such services shall be taken as being in the 

each of the States in proportion to the value of services so provided in 

each State as ascertained from the terms of the contract or agreement 

entered into in this regard or, in absence of such contract or agreement, 

on such other reasonable basis as may be prescribed in this behalf.  

(7)  The place of supply of services by way of transportation of goods, including by 

mail or courier to,  

(a)  a registered person, shall be the location of such service receiver;  

(b)  a person other than a registered person, shall be the location at which 

such goods are handed over for their transportation.  

(8)  The place of supply of passenger transportation service shall be the place where 

the passenger embarks on the conveyance for a continuous journey:  

Provided that where the right to passage is given for future use and the point of 

embarkation is not known at the time of issue of right to passage, the place of 

supply of such service shall be determined in the manner specified in sub-

sections (2) or (3), as the case may be.  
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Explanation: For the purposes of this sub-section, the return journey shall be treated as 

a separate journey even if the right to passage for onward and return journey is issued at 

the same time.  

(9)  The place of supply of services on board a conveyance such as vessel, aircraft, 

train or motor vehicle, shall be the location of the first scheduled point of 

departure of that conveyance for the journey.  

(10)  The place of supply of telecommunication services including data transfer, 

broadcasting, cable and direct to home television services to any person shall:  

(a)  in case of services by way of fixed telecommunication line, leased 

circuits, internet leased circuit, cable or dish antenna, be the location 

where the telecommunication line, leased circuit or cable connection or 

dish antenna is installed for receipt of services;  

(b) in case of mobile connection for telecommunication and internet services 

provided on post-paid basis, be the location of billing address of the 

service receiver on record of the service provider;  

(c)  in cases where mobile connection for telecommunication and internet 

service are provided on pre-payment through a voucher or any other 

means, be the location where such pre-payment is received or such 

vouchers are sold;  

Provided that if such pre-paid service is availed or the recharge is made 

through internet banking or other electronic mode of payment, the 

location of the service receiver on record of the service provider shall be 

the place of supply of such service.”  
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CHAPTER VII 

 

CONCLUSIONS: SUMMARY & RECOMMENDATIONS 

 

7.0  E-Commerce sales, be they be tangibles or intangibles, goods or services are to 

be taxed (as per OECD’s Ottawa Minister’s Convention guidelines) have been accepted 

on the principle of neutrality.  There is a broad consensus on the following:  

1. Taxation principles which “guide conventional commerce should guide e-

commerce without having to introduce any new tax for commerce”. 

2. “Existing taxation rules must be used to implement these principles” based on 

intensified dialogue with the non-member economics and businesses. 

3. “To achieve efficiency, both compliance cost for the tax payers and 

administrative cost for the tax authorities should be minimized”.  

4. There should be “tax neutrality between e-commerce and conventional 

commerce will provide clarity and certainty on when, where and how tax is 

being levied and accounted for.” Tax rules should be simple so that tax payers 

can anticipate the tax consequences in advance of a transaction. 

 

7.01 The debate has settled down with several countries taking the lead in 

establishing a rules framework for taxing tangibles, intangibles and services delivered 

digitally particularly delivered by non-resident suppliers and cross-border supplies. 

The debate of whether to tax e-commerce or not was led by U.S. which is a 

major exporter of e-commerce, whereas EU who was a major consumer had a very 

different approach as EU countries are more dependent on consumption tax such as 

VAT/GST. OECD’s work on base erosion and Cockfield’s work on loss of revenue has 

established the point that e-commerce should neither be disadvantaged or advantaged 

compared to traditional commerce. 
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7.02 There was also a debate which taxation is better for E-commerce, i.e. whether 

income tax or consumption tax like retail Sales Tax or VAT/GST. 

 A general sales tax by its comprehensive nature tends to be more neutral than 

the excise taxation which is a tax on production only. VAT is preferable to Sales Tax 

for E-commerce because of two reasons: 

 (`1) Often sales tax does not tax services 

(2)  Cascading nature of sales tax puts a heavier burden on products which go 

through several stages before being commercialized. 

 Compared to income tax which is subject oriented, VAT is transaction oriented, 

which is a tax base less vulnerable to international tax flight. Doernberg & Hinnekins 

found VAT/GST to be more steadier and dependable source of revenue. On the basis 

simplicity, efficiency and fairness, a transaction tax like GST/VAT may score some 

points on Income Tax. It is easier to collect, deals with a small universe of tax plyers 

which are covered by registration rule. This is all the more effective in case of E-

commerce which is borderless in nature. Core of the efficacy of GST is when it is 

destination based as the consumption jurisdiction get the tax right, be they goods or 

services.  

  Though, this thesis does not cover the inter-se preference of taxes for e-

commerce, there is a strong belief that VAT/GST supersedes income tax in flexibility 

and adaptability in respect of e-commerce. VAT/GST being a transactional tax, systems 

can be introduced for collection of tax either from the buyer or seller. While in case of 

income tax there is a need to reconceptualize ‘permanent establishment’
1
 etc.  In case of 

VAT, technology has been available to determine the place of supply, carry out 

enforcement, collection and to cover over all administrative aspect. Consumption tax 

being on consumer, it being levied where goods and services are consumed, the 

consumer’s location at the time of service or good is consumed is a key factor. The 

place of supply rule is to give certainty to traditional cross border transaction 

                                                           
1
 Dale Pinto, “E-commerce and Source Based Taxation”. 
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particularly exacerbated by virtual world’s need for certainty. The flexible and 

amenable nature inherent in VAT makes it the preferred taxing system for e-Tax 

solution in E-commerce which is basically unbounded in nature.  

A ‘consensus omnium’ is required for international harmonization of basic 

principles, rules and effective application of rules, if double taxation is to be avoided 

and low taxation or no taxation is to be eschewed. They are; application of destination 

principle, zero rating of exports, treatment of digital supplies as services and the 

registration requirement and threshold for persons carrying on taxable activities within a 

relevant jurisdiction. While a multilateral treaty may be difficult now, with broad 

acceptance of destination principles on one hand and zero rating of exports on the other, 

it is possible for countries to bilaterally work towards harmonization. Even if the need 

for VAT harmonization across geographies to enable more efficient application and 

administration of VAT/GST is pending, (EU’s case is a point in issue), it is possible to 

go ahead with bilateral agreements in the interim. 

 

7.10 This thesis also not about technology. However, the problems of identification 

of parties, identification of tax jurisdiction and possibility of compliance and 

administrative ease are the problems which are at the core are to be solved. Though law 

and technology influence each other, there could be temporal gap in law catching up 

with technology innovation. In the interim technological innovation and static non-

changing legal regime creates uncertainty. As Cockfield suggested it is important to 

understand and strive towards changes in law to adjust to technological change. 

Technology which has created e-commerce and still evolving can provide solutions to 

the problem. If the benefit of tax does not exceed the resources spent on collecting it, it 

becomes a deadweight loss. Taxation of E-commerce boils down to two issues. They 

are: 

(a) Who will bear the tax and compliance burden; and  

(b) How is tax going to be collected? 
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With GST it is clear who will bear the tax and with the destination principle, it is 

clearer now who will bear the compliance burden. Cross country analysis showed us 

how countries are grappling with the problem by effecting changes in their law and 

rules. 

On the issue how tax is going to be collected, the answer lies in technology and 

change in principles. Technology, particularly internet technology can identify the 

location of the purchaser, automatically charge, assess and remit taxes on e-commerce 

to lower compliance cost. Even some suggest that online extranets can enable 

information exchange between tax authorities. Intermediaries have always been the 

actual collectors of tax and remitters of sales tax including identifying the consumer. 

Basu calls them “excellent compliance sentinels”. For e-tailers and for digital supply, an 

intermediary can be created as OECD suggested that (such as financial intermediaries) 

would be enlisted to collect GST/VAT on payments made by the consumers and to 

remit it to country of consumption. But this is to be market-driven commercially viable 

model with appropriate incentives. A substitute could be technology based or 

technology facilitated solutions to tax collection. But ultimately it is going to be 

combination of technology and principles which will hold an answer to the problem of 

properly calculated tax and remit it to the jurisdiction where the transaction is taxable, 

to arrive at a taxable transaction and to determine tax rate and gather all information 

required to calculate GST properly. The required information depends a great deal on 

the Place of Supply Rules. After the place of supply rules are established, re-creation of 

intermediaries can take place through the ISPs who know the identity of the user. 

Verification can be done beyond reasonable doubts by digital certificates; VAT invoices 

can be signed by use of digital certificate which will enable input credit. Digital 

certificate can be in the custody of a trusted third party. An alternative to that could be a 

vendor with the support of credit card, database created by each taxing jurisdiction for 

determining taxable and tax exempt product. Software like TAXWARE or E-commerce 

Tax System of IBM which provides comprehensive solution for automatic tax 

calculation and manage exemption certificates can be helpful. Audit trail can be 

achieved through ISPs. It is possible to create an intermediary through the ISPs, insist 

on usage of digital certificate and use a data base for universal product classification 
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and a software to calculate tax (like TAXWARE or E-Commerce Tax system of IBM) 

which calculate different taxes, manage exemption certificates and verify addresses in 

EU, Asia Pacific and South America. ISPs can execute the collection procedure without 

imposing taxes which will be done by the supplier. ISPs need not be the only third party 

player. Even banks, third party financial institutions and credit card issues can become 

the third party players or the required intermediaries. 

 

7.30  Introduction of GST in India is a great attempt to create harmonized tax 

structure for a unified common market. It involved negotiation between the States and 

the Centre on one hand and between political parties in the Centre. Basic contours of 

GST are known now. It is a destination based tax. With GST, the difference between 

goods tax and services tax get obliterated which makes it easier for taxing 

products/service particularly intangibles and electronic services. The first advantage is 

classification as a good and service is not required. Twin treatment of sale of services 

and intangible products under two taxes will not be necessary. Under e-commerce both 

product and services come bundled together and the challenge of treating it as a ‘good’ 

or ‘services’ is not a problem, under an omnibus tax for goods and services. OECD’s 

concern that digitally transferred product should be taxed as services are also resolved. 

This is particularly important when electronic transactions compete with physical forms 

of supply and goods once supplied in physical form get digitized and losing physical 

appearance and therefore, regime governing the taxation of goods cannot apply to 

intangible products. But a tax system used to revenue collection is driven by revenue 

neutralization motives. If the law does not take care of issues now, and more driven by 

convenience, the regime will have to struggle to keep up with the technology. From the 

initial papers it is not clear that the policy makers have thought adequately about the e-

commerce issue and have left it as a residual, even though GST is premised on a strong 

technology platform such as GSTN. From the industry side, the attempt is to stay clear 

of taxation net by avoiding registration by advocating that market place models’ players 

are not dealers. The need for an intermediary in a staged process of tax where input 

credit is available and where the distinction between supply of goods and supply service 
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gets obliterated, this argument is not tenable. This largely stems from the term ‘dealer’ 

in VAT and Sales Tax. The new tax focuses on ‘supplier, rather than ‘dealer’ with 

definition of ‘supply’ in place and ‘place of supply’ defined. 

 

7.40  Destination Principle of GST removes all confusions of a consumption tax 

system as the tax is attributable to the jurisdiction where consumption takes place. It is 

equitable, non-cascading and non-distortionary. There is no reason for tax competition 

among the states for locating industries or production points nor need for aggressive tax 

planning by the enterprises. However, in a country like India with 29 States and 7 

Union Territories, border control for this tax with input credits is not possible. Hence 

policy makers are likely to be tempted to include features of origin based VAT for the 

sake of convenience  and revenue neutrality consideration, if not eschewed at the design 

stage. Application of origin based tax features are likely to lead to misallocation of 

VAT revenues among the member States under a given pattern of consumption. It has 

got potential of distorting consumption and introduces inter-state competition. 

Simultaneously, there a problems of non-taxation or low taxation on one hand and 

double taxation on the other. 

 

Summary of findings are: 

(1) With a fragmented tax structure, it is easier to do tax planning by 

E-commerce firms. VAT which is origin based and a goods tax 

only helps. 

(2) GST has the potential to become the e-tax for E-commerce 

because of its efficiency, simplicity and it is transaction based. 

(3) GST in current form is not e-tax ready for E-commerce. But 

learning from EU and other countries, the policy makers should 

make GST ready for E-commerce as in future much of tangible 

commerce will move to e-channel and digital supply of services 

and intangibles will increase. 
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(4) While technology has created problems it has solutions too. 

Technology is available with which help it is possible to identify 

parties to transaction, collect tax and remit it to appropriate 

jurisdiction. But principles need to be changed to help in 

capturing tax in E-commerce. 

(5) With regard to principles, the place of supply is critical as are the 

simplifying registration, harmonizing threshold and exemptions. 

‘Place of Supply’ rule should be compliant with pure firm 

destination principle. 

 

7.50 Hence, in this thesis I would like to recommend the following for GST to be 

ready for E-commerce: 

(1) Defining Supply: Supply of goods and services must be defined to put at rest 

the reluctance of E-commerce stakeholders to join as suppliers. A relatively 

simple way of defining ‘supply’ is to define it as a delivery of goods and the 

performance of services for consideration including exchange of goods and 

services. Supply of services is deemed to be any supply that is not defined as 

supply of goods. 

 

(2) Place of Supply Rules – As GST is destination based, goods and services are 

to be taxed and attributed to where they are consumed. The core-efficiency 

of GST flows from destination based GST. Pure form place of consumption 

as the place of supply is required to make the tax law E-commerce ready. A 

place of supply rule does away with the need to have “physical presence” 

however, de minimis for a supplier which in U.S. System is a requirement 

for ‘substantial nexus’. In E-commerce the task of identifying physical 

presence is nebulous and extremely difficult to establish even the slightest 

physical presence often. A place of supply rule designates taxing right and 

tax collection responsibility without having to establish ‘nexus’.  
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(3) The place of Supply Rules will have to incorporate the following: 

 

(i) For supply of services and intangibles, GST will have to be paid 

where the customer is consuming services. For B2B, it may be 

reverse charge provision. For B2C, GST should be leviable either 

where the supply is physically performed with that jurisdiction 

having taxing right for ‘on-the-spot’ supply of services and 

intangibles. Otherwise the jurisdiction where the consumer has its 

usual residence will be the taxable jurisdiction. EU has come out 

with similar directive. OECD’s discussion paper veers around the 

same point so that GST occurs and goes to the taxing jurisdiction 

of consumption. 

(ii) I propose a formulation for the place of supply rule: 

“For business-to-business supplies, the jurisdiction in which the 

customer is located has the taxing right over internationally 

trades services or intangibles. When the customer has 

establishments in more than one jurisdiction, the taxing right 

accrue to the jurisdictions where the establishments using the 

services or intangibles are located.  

The jurisdiction in which supply is physically performed has the 

taxing right over business – to – consumer supplies of services 

and intangibles, if the performance is at an identifiable location, 

if they are ordinarily consumed at the same time and at the same 

place where they are physically performed and requires the 

physical presence of the person performing the supply and the 

person consuming the services or tangible at the same time and at 

the same place where the supply of service or intangible is 

physically performed. 

For B2C – the jurisdiction in which the customer has his usual 

residence has taxing right over business to consumer supplies of 

services and intangibles. 
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Transportation: Where dispatch or transport of goods to the buyer 

ends.” 

(iii) Given the non-territorial nature of e-commerce of services and 

intangibles on one-hand and separation of assets and activities on 

the other in the E-commerce business model, ‘nexus’ and ‘situs’ 

should not be a substantial issue as long as consumer is 

identifiable. 

(iv) For goods which do not involve movement, location of such 

goods at the time of delivery to the receiver which brings feature 

of origin based tax should be avoided.  

(v) For supply of services and intangibles by a non-registered person, 

several countries have taken the location of service provider as 

the taxing jurisdiction. This should be avoided as it will go 

against the principle of destination and make it a origin based 

taxation. 

(vi) For goods handed over for transportation, origination principle 

should be avoided and if tax is collected, it should be set off 

against the tax at the final destination. 

 

7.60 Registration  

 The Empowered Committee approved Registration framework is too tight and 

does not recognize the problem of E-commerce in general and cross border sale of 

services and intangible in particular. There is insistence on separate registration with 

every tax jurisdiction (every State), non-provision for voluntary registration for anyone 

other than an inter-State supplier and rigid registration requirement. It appears to be 

inflexible and is likely to impose a high compliance cost on the suppliers and a higher 

administrative cost. Insistence on PAN number is a deterrent for Non-resident suppliers. 

While registration and accounting for VAT in the jurisdiction of taxation has been 

recognized as effective and efficient approach, it requires a simplified approach, 

particularly for suppliers who supply to several tax jurisdictions with low turnover. 
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 According to traditional approach, a non-resident supplier is required to register 

in the jurisdiction of taxation and charge, collect and remit any taxes due. In a system 

where a legal person without GST registration can neither collect GST from his 

customers nor claim any input tax credit, non-resident suppliers of intangibles and 

services require a different dispensation. While it may not create much problem in the 

B2B supplies where reverse charge mechanism is available, highest feasible level of 

compliance in B2C, is possible if compliance obligation is limited to what is strictly 

necessary for a proper collection of tax. Insistence on the same procedure for non-

resident suppliers of B2C services and intangibles risks creating barriers that may lead 

to non-compliance. A simplified registration and compliance regime separately from 

traditional registration and compliance regime without the same rights (e.g. input tax 

recovery) and obligations (e.g. full reporting) will be required which will serve as an 

incentive for the non-resident suppliers to engage with the tax authority. The 

information requested could be limited to necessary details such as Name of the 

business, including the trading name, name of the contact person responsible for dealing 

with the tax administration, postal or registered address and its contact person, 

telephone and electronic address of contact person, websites URL of business, National 

tax identification number if any. Online registration also should be enabled. 

 

 It is required that a simple scheme like MOSS (Mini One Stop Shop) of EU in 

which registration in one jurisdiction is considered adequate for other jurisdiction 

should be put in place. In as much as supplier is identifiable in any State or tax 

jurisdiction that should be taken as the registration for other geographies. The tax 

registration should file simplified tax return electronically which should strike a balance 

between the need for simplicity and the tax administrator’s need to verify whether tax 

obligations have been correctly fulfilled. This should incorporate supplier’s registered 

ID, tax period, currency and relevant exchange rate used, taxable amount at the standard 

rate, taxable amount at the reduced rate and total tax amount payable. 
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7.70  Inter-State trade and import of goods, services and intangibles. 

As per the road map prepared by the Empowered Committee, GST on imports 

and IGST will be collected by the Central Government which will function as a clearing 

house. After the study it is recommended that: 

(i) IGST should function seamlessly. 

(ii) There should be equal treatment for inter-State and intra-State 

transactions. 

(iii) All supplies of cross border services even if they don’t actually 

cross the border post should be treated as sale of service within 

the country. In any case no customs duty is collectable now 

because of W.T.O. guidelines. 

(iv) Importation of low value consignments which has proved to be a 

problem area whether they are imports or inter-State transactions 

should be brought under a MOSS like scheme. EU’s expert 

group’s recommendation is to “abolish the small consignment 

exemption” should be taken note of.  The concern of convenience 

and decongesting border post has resulted in this exemption but 

this can be taken care of by following the U.K.’s methodology of 

prepayment arrangement whereby overseas traders are allowed to 

charge, collect and pay upfront the import GST for mail order 

goods. This arrangement gives benefit of avoidance of 

unnecessary requirements upon arrival of goods making 

clearances less time consuming and costly for all parties. This is 

corroborated by U.K.’s cost of (EUR 1.80 – 5.77) being far lower 

than EU average of EUR 8.96
2
. 

(v) GST will help in removing one set of borders i.e. the state orders. 

But the country’s border still remains. GST will not be able to 

                                                           
2
 Assessment of the application and impact of VAT exemption for importation of small consignments. 

E.Y-May 2015 
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remove it. In E-commerce if taxation is going to be destination 

based, it is the tax authority of jurisdiction whose right will 

accrue and in the possible scenario of technological interface, it is 

possible to collect and remit tax to that authority. The system will 

get complex, if it is required to collect tax and remit it to two 

authorities that is state and Centre both. It will be prudent to 

allow the SGST jurisdiction to collect CGST and have a reverse 

flow arrangement for the centre just like centre will collect IGST. 

 

7.80 Thresholds and Exemptions 

(a) There should be uniform threshold for goods and services. 

(b) For imports and inter-State supply of goods and service, the 

threshold should be zero. 

(c) Thresholds for SGST and CGST should be the same. 

Exemptions - Exemptions are basically distortionary and changes 

consumption pattern and encourages business to take locational decisions to 

take advantage of exemption. It also creates tax-competition issue. 

(a) Exemption list of goods should be common to both SGST and CGST 

to remove arbitrage opportunity by misclassification. 

(b) Exempted list of services should be common to SGST and CGST. 

 

7.90 Conclusion: 

 If someone asks what is the centre of gravity for the change in GST to be ready 

for E-commerce, my reply will be take care of four things. They are  

(a) Working towards a pure firm destination principle to change  the place of 

supply rule; 
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(b) Simplify registration and return requirement for cross-border supplies of 

services and intangibles. 

(c) Harmonization of tax rates for goods and services (uniform rate), exempted 

goods under CGST and SGST, thresholds for goods, service. 

(d) For imports of digital services, content and intangibles, the policy makers 

should be ready for a ‘reverse flow’ mechanism where the States collect the 

tax and give the Central Government’s share back to the centre since they 

would not pass through the border post and it is inconvenient to insist on the 

vendors to pay taxes in both jurisdiction. 

 If the law under preparation is fixed, remote supply to exempt businesses, 

remote supply to multi-location enterprises and low value consignment problems can be 

contended with and tax avoidance can be plugged. Once GST comes in with necessary 

enhancement E-commerce related tangibles, intangibles and services will not face any 

problem and will not face either double taxation or non-taxation. 

 

End Note: The negotiations between both leading political parties are on now to pilot 

the constitutional amendment in Rajya Sabha. The deadlines of April 1,2016 looks 

distant now. But there could be a silver lining in the delay. When the Model Tax Law 

which is under preparation is not E-commerce ready, the breather is absolutely required 

to impress upon the policy makers to make the required changes in the law. In India, 

making amendments to a law takes long time too. Hopefully, the findings in this thesis 

will be of some help and influence to the Government of India and Indian Law makers 

now since there is some time left for rolling out GST. 

 















 

 

 “Telangana details of tax from Flipkart & Amazon 

                                                                                                 Rs. In Crores  

2015-16 

Particulars                  Flipkart  Amazon 

 Upto 

October 

2015 

Fulfillment 

by 

Amazon 

Selling on 

Amazon 

(SOA) 

  23.5.2015 

to 

14.11.2015 

April 2015 

to October 

2015 

    

All India GMV 11725 4918.33 908.18 

Telangana State * 554 513 11.17 

    

Sale from State dealers    

Telangana State * 208 463.43 35.83 

(Incl. tax) 

VAT/CST * 11 34.20  

Items delivered into the State of 

Telangana from outside the State 

 339.87 72.69 

(Incl. tax) 

VAT/CST *  24.63  

*Approximately    

 

 Source : Commissioner, Commercial Taxes, Telangana” 



“Service Tax : Sector wise revenue performance in 2012-13 and 2013-14 

Rs. In crore 

SI. No. 
Service liable to tax 

Actuals 
2012-13 

Actuals 
2013-14 

% 

Growth 

 Telecommunication  

1 Tax on telephone billing 703 764 8.8 

2 Radio Paging Services -3 -1 -56.6 

3 Leased Circuit Services 242 74 -69.4 

4 Telegraphic Services 0 0 -33.3 

5 Telex Services 1 0 -24.6 

6 Facsimile Services 0 0 -29.3 

7 Telecommunication Services 5152 8650 67.9 

8 
Development and supply of content for use in telecom 
services advertising agency services and on line information 
and database assess or retrieval services. 

68 102 49.7 

 Total 6163 9590 55.6 

 Information Technology(IT)  

9 
Online Information & Database access Service and/ or 
retrieval service 

 

464 

 

662 

 

42.5 

10 Video Tape Production Services 87 114 32.0 

11 Internet cafe 7 9 20.3 

12 Internet Telephony Services -107 -77 -27.7 

13 Service provided by any person in relation to IT software 2409 4343 80.3 

 Total 2860 5051 76.6 

 Business  

    14 Advertising Services 777 856 10.2 

15 Custom House Agent Services 263 347 31.7 

16 Clearing and Forwarding Agent Services 641 833 30.0 

17 Man Power Recruitment Services 4432 7335 65.5 

18 Security/ Detective Agency Services 1772 2421 36.6 

19 Market Research Agency Services 124 169 36.0 

20 Authorized Service Station 556 796 43.1 

21 
Storage and warehousing services (except for agriculture 
produce and cold storage) 

 

401 

 

658 

 

64.3 

22 Event Management 286 416 45.5 

23 Business auxiliary Service 5011 6599 31.7 

24 Franchise service 200  225 12.6 

25 Maintenance or repair 2999 4068 35.7 

26 Technical testing & analysis; technical inspection and 

certification 

613 894 45.8 

27 Business exhibition services 148 165 10.9 

28 Survey & Exploration of Minerals 162 123 -24.4 

29 Intellectual property Services other than copyright 1218 1958 60.8 

30 Cleaning services other than in relation to agriculture,    



horticulture, animal husbandry or dairying 513 686 33.7 

31 Ship Management Services 52 105 100.1 

32 Packaging services 43 53 21.9 

33 Mailing list compilation and mailing 4 6 28.2 

34 Service provided by a Recovery Agent 24 43 78.1 

35 Sale of space or time for Advt., other than in Print Media 142 97 -31.7 

36 
Sponsorship services provided to anybody corporate or 
film, other than sponsorship of sports events 

161 
286 78.0 

37 Business support services 4368 7118 62.9 

38 Auctioneers service, other than auction of properly under 
directions or orders of a court of law or auction by the 
Central government 

 

18 

 

30 

 

70.8 

39 Public Relation Services 28 42 48.5 

40 Design services 81 105 29.0 

41 
Services of promoting a brand of goods services events 
business entity etc. 

 

74 

 

96 

 

30.4 

42 
Services of permitting commercial use or exploitation of 
any event organized by a person or organization 

11 
82 638.6 

43 Services provided by Electricity Exchange 10 21 113.9 

 Total 25133 36632 45.8 

 Financial Sector  

44 Tax on Stock brokerage commission 450 526 16.9 

45 Underwriter Services 0 2 1216.7 

46 Credit Rating Agency Services 94 89 -6.0 

47 Banking and other Financial Service 4961 7177 44.6 

48 Forward contract services 80 54 -32.2 

49 Service provided by a Registrar to an Issue 5 3 -53.1 

50 Service provided by a Share Transfer Agent 32 44 36.0 

51 Automated Teller Machine Operations, Maintenance or 

Mgt. 

96 184 91.5 

52 
Credit Card, Debit Card change card or other payment card 

related services 

 

895 

 

1330 

 

48.5 

53 
Asset management including portfolio management and all 
forms of fund management services 

13 
17 27.6 

54 
Services provided by a recognized stock exchange in 
relation to transaction in securities 

 

52 

 

81 

 

55.7 

55 Services provided to goods or forward contracts 44 38 -12.8 

56 
Services provided by a processing and clearinghouse in 
goods and forward contracts 

 

22 

 

42 

 

95.5 

 Total 6745 9585 42.1 

 Insurance  

57 Tax on General Insurance Premium 6321 8770 38.7 

58 Insurance Auxiliary Service 1149 792 -31.1 

59 InsuranceAuxiliary Service relating to life insurance 3264 5710 74.9 

60 Services provided by an insurer of life insurance on ULIPS 231 340 47.1 

 Total 10966 15612 42.4 



 Transport  

61 Courier Services 719 1101 53.1 

62 Steamer Agent Services 94 137 45.0 

63 Cargo handling (only inland cargo) 715 1032  44.4 

64 Transport of goods by road 3419 4637  35.6 

65 Transport of goods by air 81 147 81.2 

66 Transport of goods through pipeline or other conduit 407 634 55.8 

67 
Transport of goods in containers by rail by any person, 
other than Government railway 

78 
54 -30.3 

68 Transport of coastal goods & goods through national 
waterways or goods through Inland water. 

185 262 41.6 

 
 

Total
 

 
5698 

 
8005 

 

40.5 

 Real Estate, Construction & Engg.  

69 Consulting Engineer Services 2185 3085 41.2 

 70 Architect Services 396 491 23.9 

71 Interior Decoration/ Designer Services 106 133 25.3 

72 Real Estate Agent/ Consultant Services 348 478 37.4 

73 Commissioning and installation 1908 2316 21.4 

74 
Construction services in respect of commercial Industrial 
Buildings or civil Structures 

 

1903 1892 -0.6 

75 
Site preparation and clearance, excavation, earth moving 
and demolition services, other than those provided to 
agriculture, irrigation and watershed development 

 

269 348 29.5 

76 
Construction of residential complexes having more than 
twelve residential houses or apartments together with 
common areas and other appurtenances 

 

3559 3922 10.2 

77 
Renting of immovable property for use in course or 

furtherance of business or commerce Services 

 

4774 6795 42.3 

78 Works contract services 4455 7434 66.9 

79 
Special services provided by a builder etc. to the 
prospective buyers such as providing preferential 

 

179 
 

181 

 

0.9 

 Total 20082 27074 34.8 

 Infrastructure  

80 Port Services 1671 2154 28.9 

81 Airport Services 1024 1690 65.1 

82 
Dredging services of rivers, ports harbours, 
backwaters and estuaries 

139 
292 110.1 

 Total 2834 4136 46.0 

 Professional Services  

83 Chartered Accountant Services 780 1037 33.0 

84 Cost Accountant Services 7 10 54.2 

85 Company Secretary Services 17 22 28.4 

86 Management Consultant Services 2145 3216 49.9 

87 Scientific & Technical Consultancy Services 356 484 36.0 

88 Fashion designers 7 12 66.0 



89 Survey and map making other than by Government 

Departments 

49 67 37.4 

90 Legal Consultancy Service 420 901 114.5 

 Total 3781 5749 52.1 

 Electronic Media  

91 Sound Recording Services 19 23 25.2 

92 Broadcasting Service 1209 1535 26.9 

93 Cable operators 103 116 12.8 

94 TV or radio Programme services 200 232 15.9 

                                 Total 1531 1906 24.5 

 Tour&T ravel  

95 Air Travel Agent Services 203 268 32.0 

96 Rent A Cab Scheme Operator Services 426 852 99.8 

97 Tour Operator Services 297 478 60.9 

98 Rail travel agents 16 32 104.7 

99 Travel Agents 21 27 27.1 

100 
Transport of passengers embarking international journey by 
air, other than economy class passengers 

 

2240 

 

2633 

 

17.5 

101 Transport of persons by cruise ship 3 3 5.6 

 Total 3207 4293 33.9 

 Hospitality & Personal Care  

102 Mandap Keeper Services 404 551 36.3 

103 Outdoor Catering 280 388 38.4 

104 Pandal or Shamiana services 103 118 15.2 

105 Convention Services 52 60 13.7 

106 Health Club & Fitness Centers 86 132 53.1 

107 Beauty parlours 96 149 55.2 

108 Dry cleaning services 19 35 83.3 

109 Membership of clubs or associations 294 423 43.6 

110 Cosmetic Surgery or Plastic Surgery Service 14 33 142.5 

111 
Health services like (a) health check up undertaken by 
hospitals or medical establishments for employee 

24 
35 42.8 

112 
Services provided maintenance of medical records of 
employees business entity 

 

0.5 

 

 1 

 

102.2 

113 Services of Air -conditioned restaurants having license 
to serve alcoholic beverages in relation to service of food 
or beverages. 

355 928 161.3 

114 
Services of providing of accommodation in 
hotels/lnn/clubs/guesthouses/campsite for a continuous 
period of less than three months. 

 

847 1144 35.2 

 Total 2575 3996 55.2 

 Business related to IPR  

115 
Services provided by any person in relation to supply of 

tangible Goods 

 

1237 

 

1861 

 

50.4 

116 
Services related to (a) Transferring Temporarily or (b) 
permitting the use or enjoyment of any copyright 

 

142 

 

448 

 

215.2 



 Total 1379 2309 67.4 

 Others/Miscellaneous    

117 Photographic Services 56 66 18.1 

118 Commercial training or coaching 756 1155 52.6 

119 Opinion Poll Services 0 1 150.0 

120 Mining of mineral, oil or gas services 1640 2759 68.3 

121 
Services of Promoting Marketing or Organizing of Games 
of chance including lottery, Bingo or Lotto 

 

24 

 

0.3 

 

-98.6 

122 Receipt awaiting transfer to other heads 0.0 0.0  

123 Cess on Education 4025 4319 7.3 

124 Other Services since withdrawn (Arrear Payments)/Misc. -39 -87 120.7 

 Total 6462 8214 27.1 

 All taxable services 30868 6873 -77.7 

 Other taxable services 618 1944 214.7 

 Grand Total 130901 150969 15.3 

 

Source : NIFPM” 
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THE  CONSTITUTION  (ONE  HUNDRED  AND  TWENTY-SECOND
AMENDMENT)  BILL,  2014

A

BILL

further to amend the Constitution of India.

BE it enacted by Parliament in the Sixty-fifth Year of the Republic of India as follows:—

1. (1) This Act may be called the Constitution (One Hundred and Twenty-second
Amendment) Act, 2014.

(2) It shall come into force on such date as the Central Government may, by notification
in the Official Gazette, appoint, and different dates may be appointed for different provisions
of this Act and any reference in any such provision to the commencement of this Act shall
be construed as a reference to the commencement of that provision.

2. After article 246 of the Constitution, the following article shall be inserted, namely:—

"246A. (1) Notwithstanding anything contained in articles 246 and 254,
Parliament, and, subject to clause (2), the Legislature of every State, have power to
make laws with respect to goods and services tax imposed by the Union or by such
State.

Short title and
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(2) Parliament has exclusive power to make laws with respect to goods   and
services tax where the supply of goods, or of services, or both takes place in the
course of inter-State trade or commerce.

Explanation.—The provisions of this article, shall, in respect of goods and
services tax referred to in clause (5), of article 279A, take effect from the date
recommended by the Goods and Services Tax Council.’’.

3. In article 248 of the Constitution, in clause (1), for the word "Parliament", the words,
figures and letter "Subject to article 246A, Parliament" shall be substituted.

4. In article 249 of the Constitution, in clause (1), after the words "with respect to", the words,
figures and letter"goods and services tax provided under article 246A or" shall be inserted.

5. In article 250 of the Constitution, in  clause (1), after the words "with respect to", the
words, figures and letter "goods and services tax provided under article 246A or" shall be inserted.

6. In article 268 of the Constitution, in clause (1), the words "and such duties of excise
on medicinal and toilet preparations" shall be omitted.

7. Article 268A of the Constitution, as inserted by section 2 of the Constitution
(Eighty-eighth Amendment) Act, 2003 shall be omitted.

8. In article 269 of the Constitution, in clause (1), after the words "consignment of
goods", the words, figures and letter "except as provided in article 269A" shall be inserted.

9. After article 269 of the Constitution, the following article shall be inserted,
namely:—

‘‘269A. (1) Goods and services tax on supplies in the course of inter-State trade
or commerce shall be levied and collected by the Government of India and such tax
shall be apportioned between the Union and the States in the manner as may be
provided by Parliament by law on the recommendations of the Goods and Services
Tax Council.

Explanation.—For the purposes of this clause, supply of goods, or of services,
or both in the course of import into the territory of India shall be deemed to be supply
of goods, or of services, or both in the course of inter-State trade or commerce.

(2) Parliament may, by law, formulate the principles for determining the place of
supply, and when a supply of goods, or of services, or both takes place in the course
of inter-State trade or commerce.’’.

10. In article 270 of the Contitution,—

(i) in clause (1), for the words, figures and letter "articles 268, 268A and article
269", the words, figures and letter "articles 268, 269 and article 269A" shall be
substituted;

(ii) after clause (1), the following clause shall be inserted, namely:—

‘‘(1A) The goods and services tax levied and collected by the Government
of India, except the tax apportioned with the States under clause (1) of article
269A, shall also be distributed between the Union and the States in the manner
provided in clause (2).’’.

11. In article 271 of the Constitution, after the words ‘‘in those articles’’, the words,
figures and letter ‘‘except the goods and services tax under article 246A,’’ shall be inserted.
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12. After article 279 of the Constitution, the following article shall be inserted, namely:—

‘‘279A. (1) The President shall, within sixty days from the date of commencement
of the Constitution (One Hundred and Twenty-second Amendment) Act, 2014, by
order, constitute a Council to be called the Goods and Services Tax Council.

(2) The Goods and Services Tax Council shall consist of the following members,
namely:—

(a) the Union Finance Minister........................ Chairperson;

(b) the Union Minister of State in charge of Revenue or
Finance................. Member;

(c) the Minister in charge of Finance or Taxation or any other Minister
nominated by each State Government....................Members.

(3) The Members of the Goods and Services Tax Council referred to in
sub-clause (c) of clause (2) shall, as soon as may be, choose one amongst themselves
to be the Vice-Chairperson of the Council for such period as they may decide.

(4) The Goods and Services Tax Council shall make recommendations to the
Union and the States on—

(a) the taxes, cesses and surcharges levied by the Union, the States and
the local bodies which may be subsumed in the goods and services tax;

(b) the goods and services that may be subjected to, or exempted from the
goods and services tax;

(c) model Goods and Services Tax Laws, principles of levy, apportionment
of  Integrated Goods and Services Tax and the principles that govern the place
of supply;

(d) the threshold limit of turnover below which goods and services may be
exempted from goods and services tax;

(e) the rates including floor rates with bands of goods and services tax;

(f) any special rate or rates for a specified period, to raise additional
resources during any natural calamity or disaster;

(g) special provision with respect to the States of Arunachal Pradesh,
Assam, Jammu and Kashmir, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim,
Tripura, Himachal Pradesh and Uttarakhand; and

(h) any other matter relating to the goods and services tax, as the Council
may decide.

(5) The Goods and Services Tax Council shall recommend the date on which the
goods and services tax be levied on petroleum crude, high speed diesel, motor spirit
(commonly known as petrol), natural gas and aviation turbine fuel.

(6) While discharging the functions conferred by this article, the Goods and
Services Tax Council shall be guided by the need for a harmonised structure of goods
and services tax and for the development of a harmonised national market for goods
and services.

(7) One half of the total number of Members of the Goods and Services Tax
Council shall constitute the quorum at its meetings.

(8) The Goods and Services Tax Council shall determine the procedure in the
performance of its functions.
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(9) Every decision of the Goods and Services Tax Council shall be taken at a
meeting, by a majority of not less than three-fourths of the weighted votes of the
members present and voting, in accordance with the following principles, namely:—

(a) the vote of the  Central Government shall have a weightage of one-
third of the total votes cast, and

(b) the votes of all the State  Governments taken together shall have a
weightage of two-thirds of the total votes cast,

in that meeting.

(10) No act or proceedings of the Goods and Services Tax Council shall be
invalid merely by reason of—

(a) any vacancy in, or any defect in, the constitution of the Council; or

(b) any defect in the appointment of a person as a member of the Council; or

(c) any procedural irregularity of the Council not affecting the merits of
the case.

(11) The Goods and Services Tax Council may decide about the modalities to
resolve disputes arising out of its recommendation.”.

13. In article 286 of the Constitution,—

(i) in clause (1),—

(A) for the words "the sale or purchase of goods where such sale or
purchase takes place", the words "the supply of goods or of services or both,
where such supply takes place" shall be substituted;

(B) in sub-clause (b), for the word “goods”, at both the places where it
occurs the words  “goods or services or both” shall be substituted;

(ii)  in clause (2), for the words "sale or purchase of goods takes place", the
words "supply of goods or of services or both" shall be substituted;

(iii)  clause (3) shall be omitted.

14. In article 366 of the Constitution,—

(i) after clause (12), the following clause shall be inserted, namely:—

‘(12A) “goods and services tax” means any tax on supply of goods, or
services or both except taxes on the supply of the alcoholic liquor for human
consumption;’;

(ii) after clause (26), the following clauses shall be inserted, namely:—

‘(26A) “Services”  means anything other than goods;

(26B) “State” with reference to articles 246A, 268, 269, 269A and article
279A includes a Union territory with Legislature;’.

15. In article 368 of the Constitution, in clause (2), in the proviso, in clause (a), for the
words and figures “article 162 or article 241”, the words, figures and letter “article 162, article
241 or article 279A” shall be substituted.

16. In the Sixth Schedule to the Constitution, in paragraph 8,  in sub-paragraph (3),—

(i) in clause (c),  the word "and" occurring at the end shall be omitted;

(ii) in clause (d), the word "and" shall be inserted at the end;

(iii) after clause (d), the following clause shall be inserted, namely:—

"(e) taxes on entertainment and amusements.".
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17. In the Seventh Schedule to the Constitution,—

(a) in List I — Union List,—

(i) for entry 84, the following entry shall be substituted, namely:—

"84. Duties of excise on the following goods manufactured or
produced in India, namely:—

(a) petroleum crude;

(b) high speed diesel;

(c) motor spirit (commonly known as petrol);

(d) natural gas;

(e) aviation turbine fuel; and

(f) tobacco and tobacco products.";

(ii) entries 92 and 92C shall be omitted;

(b) in List II — State List,—

(i) entry 52 shall be omitted;

(ii) for entry 54, the following entry shall be substituted, namely:—

"54. Taxes on the sale of petroleum crude, high speed diesel, motor
spirit (commonly known as petrol), natural gas, aviation turbine fuel and
alcoholic liquor for human consumption, but not including sale in the
course of inter-State trade or commerce or sale in the course of
international trade or commerce of such goods.";

(iii) entry 55 shall be omitted;

(iv) for entry 62, the following entry shall be substituted, namely:—

"62. Taxes on entertainments and amusements to the extent levied
and collected by a Panchayat or a Municipality or a Regional Council or
a District Council.".

18. (1) An additional tax on supply of goods, not exceeding one per cent. in the
course of inter-State trade or commerce shall, notwithstanding anything contained in
clause (1) of article 269A, be levied and collected by the Government of India for a period of
two years or such other period as the Goods and Services Tax Council may recommend, and
such tax shall be assigned to the States in the manner provided in clause (2).

(2) The net proceeds of additional tax on supply of goods in any financial year, except
the proceeds attributable to the Union territories, shall not form part of the Consolidated
Fund of India and be deemed to have been assigned to the States from where the supply
originates.

(3) The Government of India may, where it considers necessary in the public interest,
exempt such goods from the levy of tax under clause (1).

(4) Parliament may, by law, formulate the principles for determining the place of origin
from where supply of goods take place in the course of inter-State trade or commerce.

19. Parliament may, by law, on the recommendation of the Goods and Services Tax
Council, provide for compensation to the States for loss of revenue arising on account of
implementation of the goods and services  tax for such period which may extend to five
years.
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20. Notwithstanding anything in this Act, any provision of any law relating to tax on
goods or services or on both in force in any State immediately before the commencement of
this Act, which is inconsistent with the provisions of the Constitution as amended by this
Act shall continue to be inforce until amended or repealed by a competent Legislature or
other competent authority or until expiration of one year from such commencement, whichever
is earlier.

21. (1) If any difficulty arises in giving effect to the provisions of the Constitution as
amended by this Act (including any difficulty in relation to the transition from the provisions
of the Constitution as they stood immediately before the date of assent of the President to
this Act to the provisions of the Constitution as amended by this Act), the President may,
by order, make such provisions, including any adaptation or modification of any provision
of the Constitution as amended by this Act or law, as appear to the President to be necessary
or expedient for the purpose of removing the difficulty:

Provided that no such order shall be made after the expiry of three years from the date
of such assent.

(2) Every order made under sub-section (1) shall, as soon as may be after it is made,
be laid before each House of Parliament.
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Power of
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STATEMENT OF OBJECTS AND REASONS

The Constitution is proposed to be amended to introduce the goods and services tax
for conferring concurrent taxing powers on the Union as well as the States including Union
territory with Legislature to make laws for levying goods and services tax on every transaction
of supply of goods or services or both. The goods and services tax shall replace a number of
indirect taxes being levied by the Union and the State Governments and is intended to
remove cascading effect of taxes and provide for a common national market for goods and
services. The proposed Central and State goods and services tax will be levied on all
transactions involving supply of goods and services, except those which are kept out of the
purview of the goods and services tax.

2. The proposed Bill, which seeks further to amend the Constitution, inter alia, provides
for—

(a) subsuming of various Central indirect taxes and levies such as Central Excise
Duty, Additional Excise Duties, Excise Duty levied under the Medicinal and Toilet
Preparations (Excise Duties) Act, 1955, Service Tax, Additional Customs Duty commonly
known as Countervailing Duty, Special Additional Duty of Customs, and Central
Surcharges and Cesses so far as they relate to the supply of goods and services;

(b) subsuming of State Value Added Tax/Sales Tax, Entertainment Tax (other
than the tax levied by the local bodies), Central Sales Tax (levied by the Centre and
collected by the States), Octroi and Entry tax, Purchase Tax, Luxury tax, Taxes on
lottery, betting and gambling; and State cesses and surcharges in so far as they relate
to supply of goods and services;

(c) dispensing with the concept of ‘declared goods of special importance’ under
the Constitution;

(d) levy of Integrated Goods and Services Tax on inter-State transactions of
goods and services;

(e) levy of an additional tax on supply of goods, not exceeding one per cent. in
the course of inter-State trade or commerce to be collected by the Government of India
for a period of two years, and assigned to the States from where the supply originates;

(f) conferring concurrent power upon Parliament and the State Legislatures to
make laws governing goods and services tax;

(g) coverage of all goods and services, except alcoholic liquor for human
consumption, for the levy of goods and services tax. In case of petroleum and petroleum
products, it has been provided that these goods shall not be subject to the levy of
Goods and Services Tax till a date notified on the recommendation of the Goods and
Services Tax Council.

(h) compensation to the States for loss of revenue arising on account of
implementation of the Goods and Services Tax for a period which may extend to five
years;

(i) creation of Goods and Services Tax Council to examine issues relating to
goods and services tax and make recommendations to the Union and the States on
parameters like rates, exemption list and threshold limits. The Council shall function
under the Chairmanship of the Union Finance Minister and will have the Union Minister
of State in charge of Revenue or Finance as member, along with the Minister in-charge
of Finance or Taxation or any other Minister nominated by each State Government. It
is further provided that every decision of the Council shall be taken by a majority of

7
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not less than three-fourths of the weighted votes of the members present and voting
in accordance with the following principles:—

(A) the vote of the Central Government shall have a weightage of
one-third of the total votes cast, and

(B) the votes of all the State Governments taken together shall have a
weightage of two-thirds of the total votes cast in that meeting.

Illustration:

In terms of clause (9) of the proposed article 279A, the "weighted votes of the members
present and voting" in favour of a proposal in the Goods and Services Tax Council shall be
determined as under:—

WT = WC+WS

Where,

WT = WC + WS = × SF

Wherein—

WT = Total weighted votes of all members in favour of a proposal.

WC = Weighted vote of the Union =  i.e., 33.33% if the Union is in favour of the

proposal and be taken as "0" if, Union is not in favour of a proposal.

WS = Weighted votes of the States in favour of a proposal.

SP = Number of States present and voting.

WST = Weighted votes of all States present and voting i.e., i.e., 66.67%

SF = Number of States voting in favour of a proposal.

(j) Clause 20 of the proposed Bill makes transitional provisions to take care of
any inconsistency which may arise with respect to any law relating to tax on goods or
services or on both in force in any State on the commencement of the provisions of the
Constitution as amended by this Act within a period of one year.

3. the Bill seeks to achieve the above objects.

NEW DELHI; ARUN JAITLEY
The 18th December, 2014

————

PRESIDENT’S  RECOMMENDATION  UNDER  ARTICLE  117  OF  THE
CONSTITUTION  OF  INDIA

[Copy of letter No. S-31011/07/2014-SO(ST), dated the 18th December, 2014 from
Shri Arun Jaitley, Minister of Finance to the Secretary-General, Lok Sabha.]

The President, having been informed of the subject matter of the proposed Bill,
recommends under clauses (1) and (3) of article 117, read with clause (1) of article 274, of the
Constitution of India, the introduction of the Constitution (One Hundred and Twenty-second
Amendment) Bill, 2014 in Lok Sabha and also the consideration of the Bill.

WST
SP

1
3

2
3



9

FINANCIAL   MEMORANDUM

Clause 12 of the Bill seeks to insert a new article 279A in the Constitution relating to
Constitution of Goods and Services Tax Council. The Council shall function under the
Chairmanship of the Union Finance Minister and will have the Union Minister of State
incharge of Revenue or Finance as member, along with the Minister in-charge of Finance or
Taxation or any other Minister nominated by each State Government.

2. The creation of Goods and Services Tax Council will involve expenditure on office
expenses, salaries and allowances of the officers and staff. The objective that the introduction
of goods and services tax will make the Indian trade and industry more competitive,
domestically as well as internationally and contribute significantly to the growth of the
economy, such additional expenditure on the Council will not be significant.

3. At this stage, it will be difficult to make an estimate of the expenditure, both recurring
and non-recurring on account of the Constitution of the Council.

4. Further, it is provided for compensation to the States for loss of revenue arising on
account of implementation of the Goods and Services Tax for such period which may extend
to five years. The exact compensation can be worked out only when the provisions of the Bill
are implemented.



MEMORANDUM  REGARDING  DELEGATED  LEGISLATION

Clause 12 of the Bill seeks to insert a new article 279A relating to the constitution of a
Council to be called the Goods and Services Tax Council. Clause (1) of the proposed new
article 279A provides that the President, shall within sixty days from the date of the
commencement of the Constitution (One Hundred and Twenty-second Amendment) Act,
2014, by order, constitute a Council to be called the Goods and Services Tax Council. Clause
(8) of the said article provides that the Council shall determine the procedure in the performance
of its functions.

2. The procedures, as may be laid down by the Goods and Services Tax Council in the
performance of its functions, are matters of procedure and details. The delegation of legislative
power is, therefore, of a normal character.
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ANNEXURE

EXTRACTS FROM THE CONSTITUTION OF INDIA

*                       *                             *                     *                               *

248. (1) Parliament has exclusive power to make any law with respect to any matter
not enumerated in the Concurrent List or State List.

*                       *                             *                     *                               *

249. (1) Notwithstanding anything in the foregoing provisions of this Chapter, if the
Council of States has declared by resolution supported by not less than two-thirds of the
members present and voting that it is necessary or expedient in the national interest that
Parliament should make laws with respect to any matter enumerated in the State List
specified in the resolution, it shall be lawful for Parliament to make laws for the whole or
any part of the territory of India with respect to that matter while the resolution remains in
force.

*                      *                             *                     *                               *

250. (1) Notwithstanding anything in this Chapter, Parliament shall, while a Proclamation
of Emergency is in operation, have power to make laws for the whole or any part of the
territory of India with respect to any of the matters enumerated in the State List.

*                       *                             *                     *                               *

Distribution of Revenues between the  Union and the States

268. (1) Such stamp duties and such duties of excise on medicinal and toilet preparations
as are mentioned in the Union List shall be levied by the Government of India but shall be
collected—

(a) in the case where such duties are leviable within any Union territory, by the
Government of India, and

(b) in other cases, by the States within which such duties are respectively leviable.

*                      *                          *                     *                               *

268A. (1)  Taxes on services shall be levied by the Government of India and such tax
shall be collected and appropriated by the Government of India and the States, in the manner
provided in clause (2).

(2) The proceeds in any financial year of any such tax levied in accordance with the
provisions of clause (1) shall be—

(a) collected by the Government of India and the States;

 (b) appropriated by the Government of India and the States,

in accordance with such principles of collection and appropriation as may be formulated by
Parliament by law.

269. (1) Taxes on the sale or purchase of goods and taxes on the consignment of
goods shall be levied and collected by the Government of India but shall be assigned and
shall be deemed to have been assigned to the States on or after the 1st day of April, 1996
in the manner provided in clause (2).

Explanation.—For the purposes of this clause,—
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(a) the expression "taxes on the sale or purchase of goods" shall mean taxes on
sale or purchase of goods other than newspapers, where such sale or purchase takes
place in the course of inter-State trade or commerce;

(b)  the expression "taxes on the consignment of goods" shall mean taxes on the
consignment of goods (whether the consignment is to the person making it or to any
other person), where such consignment takes place in the course of inter-State trade or
commerce.

*                       *                             *                     *                               *

270. (1) All taxes and duties referred to in the Union List, except the duties and taxes
referred to in articles 268, 268A and 269, respectively, surcharge on taxes and duties referred
to in article 271 and any cess levied for specific purposes under any law made by Parliament
shall be levied and collected by the Government of India and shall be distributed between the
Union and the States in the manner provided in clause (2).

*                       *                             *                     *                               *

271. Notwithstanding anything in articles 269 and 270, Parliament may at any time
increase any of the duties or taxes referred to in those articles by a surcharge for purposes
of the Union and the whole proceeds of any such surcharge shall form part of the
Consolidated Fund of India.

*                       *                             *                     *                               *

286. (1)  No law of a State shall impose, or authorise the imposition of, a tax on the
sale or purchase of goods where such sale or purchase takes place—

(a) outside the State; or

(b) in the course of the import of the goods into, or export of the goods out of,
the territory of India.

(2) Parliament may by law formulate principles for determining when a sale or
purchase of goods takes place in any of the ways mentioned in clause (1).

(3) Any law of a State shall, in so far as it imposes, or authorises the imposition of,—

(a) a tax on the sale or purchase of goods declared by Parliament by law to be of
special importance in inter-State trade or commerce; or

(b) a tax on the sale or purchase of goods, being a tax of the nature referred to in
sub-clause (b), sub-clause (c) or sub-clause (d) of clause (29A) of article 366,

be subject to such restrictions and conditions in regard to the system of levy, rates and
other incidents of the tax as Parliament may by law specify.

*                       *                             *                     *                               *

PART XX

AMENDMENT  OF  THE  CONSTITUTION

368. (1)  *                       *                             *                     *                               *

(2) An amendment of this Constitution may be initiated only by the introduction of a
Bill for the purpose in either House of Parliament, and when the Bill is passed in each
House by a majority of the total membership of that House and by a majority of not less
than two-thirds of the members of that House present and voting, it shall be presented to
the President who shall give his assent to the Bill and thereupon the Constitution shall
stand amended in accordance with the terms of the Bill:

Provided that if such amendment seeks to make any change in—

(a) article 54, article 55, article 73, article 162 or article 241, or
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(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part XI, or

(c) any of the Lists in the Seventh Schedule, or

(d) the representation of States in Parliament, or

(e) the provisions of this article,

the amendment shall also require to be ratified by the Legislatures of not less than one-
half of the States by resolutions to that effect passed by those Legislatures before the
Bill making provision for such amendment is presented to the President for assent.

* * * * *

SIXTH SCHEDULE

[Articles 244(2) and 275(1)]

Provisions as to the Administration of Tribal Areas in the States of Assam,
Meghalaya, Tripura and Mizoram

* * * * *

8. (1) * * * * *

(3)  The District Council for an autonomous district shall have the power to levy and
collect all or any of the following taxes within such district, that is to say—

*                       *                             *                     *                               *

 (c) taxes on the entry of goods into a market for sale therein, and tolls on
passengers and goods carried in ferries; and

(d) taxes for the maintenance of schools, dispensaries or roads.

*                       *                             *                     *                               *

SEVENTH  SCHEDULE

(Article 246)

List I- Union List

*                       *                             *                     *                               *

84. Duties of excise on tobacco and other goods manufactured or produced in India
except—

(a) alcoholic liquors for human consumption;

(b) opium, Indian hemp and other narcotic drugs and narcotics,

but including medicinal and toilet preparations containing alcohol or any substance
included in sub-paragraph (b) of this entry.

     *                       *                             *                     *                               *

92. Taxes on the sale or purchase of newspapers and on advertisements published
therein.

     *                       *                             *                     *                               *

92C. Taxes on services.

     *                       *                             *                     *                               *

List II-State List

*                       *                             *                     *                               *

52. Taxes on the entry of goods into a local area for consumption, use or sale therein.

*                       *                             *                     *                               *
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54. Taxes on the sale or purchase of goods other than newspapers, subject to the
provisions of entry 92A of List I.

55. Taxes on advertisements other than advertisements published in the newspapers
and advertisements broadcast by radio or television.

     *                       *                             *                     *                               *

62. Taxes on luxuries, including taxes on entertainments, amusements, betting and
gambling.

*                       *                             *                     *                               *
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CORRIGENDA  
 

to  
 

THE CONSTITUTION (ONE HUNDRED AND TWENTY-SECOND AMENDMENT) 

BILL, 2014 
 

[To be/As introduced in Lok Sabha]  
   

 

1.  Page 2,  line 32, - 
 

 for  "Contitution,–"   

 

 read  "Constitution,–" 

 

2.  Page 4,  line 16, - 
 

 for  "of its recommendation."."   

 

 read  "of its recommendations."." 

 

3.  Page 5,  in the marginal citation against clause 18, - 
 

 for  "by the Council."   

 

 read  "by Council." 

 

4.  Page 8,  omit line 11. 

 

 

 

         NEW DELHI; 
 

December 19, 2014 ______           

Agrahayana 28, 1936 (Saka) 

 

 

 































































































































































































































































GLOSSARY OF TERMS 

 

Externalities: occur when “..an activity of entity affects the welfare of Another entityin a way 

that is outside the market.  In other words, an externality exists when the market price of a good 

does not reflect its true benefit or cost to the society. 

 

Inelastic Demand: Goods with inelastic demand are goods that consumers would continue to 

purchase at the same rate, even when the price rises. 

Regressive Tax: Regressive Tax is a tax whose burden falls disproportionately on low-income 

taxpayers. 

Public Goods: are the goods for which the marginal cost of production does not increase with 

consumption and goods from which no one’s can be excluded from consuming.  Examples are 

highway systems and public defense. 

Deadweight loss: The term in simple term means excess burden of taxation or monopoly.  The 

loss of economic well being imposed by a tax reducing consumer and producer surplus making 

taxed goods less attractive. 
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